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MEDICARE AT RISK; EMERGING FRAUD IN 
MEDICARE PROGRAMS 


THURSDAY, JUNE 26, 1997 

U.S. Senate, 

Permanent Subcommittee on Investigations, 

OF THE Committee on Governmental Affairs, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 9:03 a.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Susan M. Collins, 
Chairwoman of the Subcommittee, presiding. 

Present: Senators Collins, Glenn and Durbin. 

Staff Present: Timothy J. Shea, Chief Counsel and Staff Director; 
Mary D. Robertson, Chief Clerk; Ian T. Simmons, Counsel; Rena 
M. Johnson, Counsel; Don Mullinax, Investigator, John Frazzini, 
HHS-IG Detailee; Lindsey Ledwin, Staff Assistant; Andrew Mac- 
Donald, Intern; Jeffrey S. Robbins, Minority Chief Counsel, and 
Rachael Sullivan, Staff Assistant. 

Other Staff Present: Andrew Weiss (Senator Thompson); Anne 
Rehfuss (Senator Cochran); Len Weiss (Senator Glenn); Gale Per- 
kins (Senator Levin); Chris Stanek, Marianne Upton, and Rebecca 
Yee (Senator Durbin); and Kevin Franks (Senator Cleland). 

OPENING STATEMENT OF SENATOR COLLINS 

Senator Collins. The Subcommittee will please come to order. 

Good morning. This is the first hearing in the 105th Congress of 
the Permanent Subcommittee on Investigations and the first hear- 
ing that I have called since being appointed Chairwoman earlier 
this year. Let me say at the outset that it is an honor and a privi- 
lege to serve as Chairwoman of this Subcommittee — a panel with 
a long and distinguished history. 

PSI was first authorized by the Senate almost 50 years ago, in 
January of 1948. It was established as a permanent Senate Sub- 
committee as a result of the work of the famous “Truman Com- 
mittee.” During World War II, then-Senator Truman used this Sub- 
committee to ferret out waste, fraud and abuse in the National De- 
fense Program. 

Continuing this tradition, PSI has exposed problems in numerous 
government activities, including military procurement, health and 
welfare programs and Federal student aid programs. Exposing and 
eliminating waste, fraud and abuse will continue to be the Sub- 
committee’s priority during the 105th Congress. 

The American people deserve honest and effective government. 
By shining a spotlight on mismanaged programs, corrupt practices 

( 1 ) 
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and wasteful policies, PSI can help prevent the theft and misuse 
of taxpayers’ hard-earned money. 

This morning, we launch a new health care initiative focusing 
first on the Medicare program. Medicare reaches virtually every 
American family. Approximately 38 million older Americans are en- 
rolled in this program, which costs taxpayers almost $200 billion 
each year. In fact, about 14 percent of all Americans receive health 
care services from Medicare. In my home State of Maine, the per- 
centage is even higher — approximately 17 percent of the State pop- 
ulation was enrolled in Medicare in 1995. 

As the baby boomer generation reaches retirement age, the cost 
of and the population served by Medicare will only explode. It is 
appropriate, therefore, that PSI begins its work in the 105th Con- 
gress with an investigation of this critical health care program. 

Today’s hearing is the beginning of a new effort to expose emerg- 
ing fraud and abuse in Medicare, with the twin goals of protecting 
the taxpayer from unscrupulous individuals who steal literally bil- 
lions of dollars from Medicare and of protecting elderly and dis- 
abled Americans who rely on this important program for their 
health care needs. 

As the General Accounting Office, from which we will hear later 
today, has repeatedly warned. Medicare is a high-risk program, es- 
pecially vulnerable to waste, fraud, abuse and mismanagement. Ac- 
cording to several reports and audits, between 5 and 10 percent of 
Medicare spending is lost each year to waste, fraud and abuse. 

In a program funded at about $200 billion, that means between 
$10 billion and $20 billion is bilked each year from Medicare. And 
even that startling estimate may actually be too low. We have seen 
recent newspaper reports that an unpublished audit by the Depart- 
ment of Health and Human Services indicates that the amount of 
improper payment is much higher than previously thought. HHS 
told our staff during a closed briefing that the unpublished audit 
indicates that an estimated 14 percent of Medicare spending is the 
result of improper payments. That amounts to an astronomical $23 
billion. And, even more troubling, that is only the mid-range esti- 
mate. HHS told the Subcommittee that the high range was 17 per- 
cent, or $27 billion annually, in improper payments. 

Unfortunately, as those of us who have recently been through the 
debate on the budget know, there is no line item in the budget en- 
titled, “Medicare Waste, Fraud and Abuse” that we can simply 
strike to eliminate this problem. The task of ferreting out wasteful 
and fraudulent spending is a difficult one made more complicated 
by the ingenuity of scam artists, coupled with our limited enforce- 
ment resources. 

The Subcommittee’s preliminary review indicates that no part of 
Medicare is immune from waste, fraud and abuse. There are far too 
many instances of fraud and wasteful spending in home health 
care, for example, leaving the elderly with inferior or nonexistent 
services as unscrupulous providers get rich picking the taxpayers’ 
pockets. 

Home health care is designed to give the elderly the opportunity 
to receive health care at home instead of in a hospital or a nursing 
home. It is a compassionate and preferred alternative for many el- 
derly Americans, and it makes good fiscal sense as well. But far 
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too often, this wonderful idea is abused by unscrupulous health 
care bandits who abuse the home health care program to raid the 
Federal Treasury and to steal billions through improper billings. 

Let me just give you a couple of examples of the audacious 
schemes to defraud Medicare. For example, one Florida home 
health care agency billed Medicare for $84,000 for gourmet pop- 
corn, $140,000 for an airplane, $14,000 in company logo emery 
boards, and $5,000 to lease a BMW for the owner’s son. In another 
case, the chief executive officer of ABC Home Health Services, Inc., 
one of the Nation’s largest home health care chains, was convicted 
of billing Medicare for more than $14 million in false expenses, in- 
cluding jewelry and a luxury beach house. 

Similar fraud can occur in the nursing home setting as well, 
where unscrupulous providers have access to patients who each 
have valuable Medicare beneficiary numbers. These numbers are 
as good as gold and can be used to fraudulently bill Medicare. Indi- 
viduals with access to these numbers can open the floodgates for 
Medicare payments, illegally draining the Treasury of billions of 
dollars each year. 

Fraud in the nursing home setting, as you will hear today, can 
take several forms. Some simply charge for services never rendered 
or equipment not provided. Others charge Medicare for expensive 
medical equipment while providing the elderly with inferior prod- 
ucts. This fraud not only shortchanges the taxpayer, but it also 
hurts our most vulnerable senior citizens, who are not given qual- 
ity services and equipment paid for by Medicare. 

Today’s hearing will also examine the problem of up-coding, 
fraud in the durable medical equipment industry, marketing 
abuses in the HMO sector, and the adequacy of current civil and 
criminal enforcement measures. I realize that is a very tall order 
to explore all of these issues, but the intent of this hearing is to 
be an overview hearing which will establish a framework for the 
Subcommittee’s ongoing investigation into the Medicare program. 

The Subcommittee is very pleased to first hear this morning from 
our Senate colleagues. We are going to begin with Senator Grass- 
ley, the Chairman of the Special Select Committee on Aging who, 
as I understand it, will be submitting a new GAO report on durable 
medical equipment; as well as from Senator Harkin, who has a 
longstanding interest and expertise in this area. 

We will then hear from a panel of law enforcement witnesses as 
well as a final panel that will give the Subcommittee an overall as- 
sessment of the fraud problem in the administration of the Medi- 
care program. 

This hearing is the Subcommittee’s first step in shedding light on 
Medicare fraud, an epidemic that poses a serious risk to the pro- 
gram’s fiscal integrity. I am determined to investigate and expose 
fraud and abuse in this critical program, and I am confident that 
our investigation will help lay the groundwork for legislative and 
administrative reforms. Our senior citizens, and indeed all tax- 
payers, deserve no less. 

Finally, let me emphasize one important and perhaps obvious 
point. The vast majority of health care professionals are caring, 
dedicated providers whose top priority is the welfare of their pa- 
tients. They, too, are appalled at the unscrupulous providers who 
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take advantage of weaknesses in Medicare to bleed billions of dol- 
lars from the program. 

I look forward to working on this important investigation with 
the Ranking Minority Member of this Subcommittee, who is also 
the Ranking Member and former Chairman of the full Committee, 
the distinguished Senator from Ohio, John Glenn. Senator Glenn 
has had a long history of working very hard to improve the effi- 
ciency of all government programs and to eliminate waste, fraud 
and abuse in Federal programs and services. 

It is now my distinct honor to recognize Senator Glenn for any 
statement that he may wish to make at this time. 

OPENING STATEMENT OF SENATOR GLENN 

Senator Glenn. Thank you very much. Madam Chairwoman. I 
want to commend you and your staff for the fine job you have done 
in organizing this overview hearing. 

We want to apologize not only to the audience that was here yes- 
terday, or was planning to be here yesterday, and to our witnesses 
because we got caught in a marathon voting session yesterday, and 
it just did not work out that we could have a hearing at the same 
time. We may get into some of the same problems today. The last 
word I had was that we might even be starting votes as early as 
9:40 this morning — I have not yet heard. 

Senator Collins. That may be the case. 

Senator Glenn. So we may have to be shuffling back and forth 
to keep the hearing going today. 

As you say, we have had a long history on this Committee, going 
way, way back, and even in the time I have been on the Com- 
mittee, we have focused on health care and health care problems 
dating back to 1981, so the Committee does not come at this as a 
complete novice. 

We have pointed out ways in which unscrupulous health care 
providers and institutions have bilked the Medicare system to the 
detriment of patients or taxpayers, or both at the same time, and 
reports of this Subcommittee following those hearings have over 
the past 16 years contained recommendations for both the Execu- 
tive and Legislative Branches on how fraud and abuse afflicting 
our health care systems could be deterred, detected, or targeted for 
prosecution. 

Some of those recommendations have been taken. One of our wit- 
nesses this morning, Ms. Bucy, points out in her written statement 
that some of the recommendations that we have made have been 
taken, and some have not yet been adopted for reasons that are not 
always clear. What is clear is that in the case of Medicare fraud. 
Chairwoman Collins has not overstated matters in calling this 
hearing “Medicare at Risk.” I think it is that serious. 

We have now reached a point where of the approximately $200 
billion paid out last year under Medicare, approximately $25 bil- 
lion — I think your figures were $27 billion, but it is in the same 
general area — $25 billion to $27 billion of taxpayer money was 
washed down the drain — or, to pick a more precise metaphor, was 
diverted into the wallets of Medicare system participants guilty of 
fraud and abuse. 
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According to a recent report of The Wall Street Journal about an 
internal audit at HHS, the best evidence is that not 5 percent or 
10 percent, but now up to 12 percent of all Medicare dollars are 
lost to fraud and abuse. The Chairwoman mentioned the high-risk 
list. That originated in this Subcommittee, the request for GAO 
and the administration to get together and set up a list of those 
areas in our government expenditures that are at the highest risk 
of fraud, abuse and mismanagement. And this is certainly on that 
list, and those are brought up-to-date for every Congress, and there 
are about 10 pamphlets that GAO has put out that are very, very 
good. This is one of the areas that has continually been on the 
high-risk list, and we just cannot continue that way. 

In the face of the evidence that the problem of Medicare fraud 
is worsening and not improving, it is not enough to say, as one 
HCFA was quoted as saying just 2 weeks ago, that the Federal 
Government is making good progress in the battle against Medi- 
care fraud, because the best evidence is that we are not. And I do 
not single out the Executive Branch to the exclusion of Congress. 
Clearly, there is enough blame to go around. 

It is an enormous problem. We have some 822 million claims 
filed with Medicare each year. There are about 34 million Ameri- 
cans on Medicare and I think that figures out very roughly to 
about a claim from each Medicare recipient every 2 V 2 weeks. That 
is an enormous job just to keep up with that, and I think included 
in that are individual prescriptions, so if somebody has a prescrip- 
tion filled ever 2 or 3 weeks, that would be one claim, so maybe 
it is not quite as big as it would appear at first blush. But it is 
an enormous job, and only a fraction of these claims are being sub- 
jected to any kind of meaningful review to determine if services 
were in fact provided as represented or provided in a way that was 
appropriate. 

It surprises no one that the Medicare program is on that high- 
risk list I mentioned a moment ago as being “highly vulnerable to 
waste, fraud, abuse and mismanagement.” 

No wonder, where the review is so inadequate, the risk of being 
caught and punished so negligible, that as the administrator of 
HCFA recently told a House Subcommittee, fully one-fourth of 
home health claims may be spurious. That is, as many as one- 
fourth of home health claims may be spurious. 

No wonder, when so little meaningful scrutiny is given to nurs- 
ing home treatment and billing practices, the GAO recently found 
that fraudulent and abusive billing practices, such as billing Medi- 
care for unnecessary or undelivered services or misrepresenting 
services to obtain reimbursement, are “frequent and widespread,” 
to use their words. 

It is no wonder that the Inspector General admitted in Sep- 
tember of 1996 that the durable medical equipment, or DME, in- 
dustry, another section of the Medicare system we are going to 
speak about today, “has consistently suffered from waves of fraudu- 
lent schemes in which Medicare is billed for equipment never deliv- 
ered, totally unnecessary equipment or supplies, or equipment de- 
livered in a different State than billed in order to obtain higher re- 
imbursement.” 
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Put simply, despite the fact that we have known about this prob- 
lem for a long time, the Federal Government continues to do a poor 
job of protecting our elderly citizens and the American taxpayers 
from those who fraud and abuse the Medicare system. 

This hearing, initiated by the Permanent Subcommittee on In- 
vestigations and the Chairwoman, is an extremely important and 
timely tool for pressing the Federal Government into the kind of 
intelligent and focused attack on Medicare fraud that has been too 
slow in coming. I know we will be able to point out many instances 
of fraud and abuse that should never occur. 

I am also interested in these hearings, though, to find out what 
we can do about it, and for our witnesses and anyone who wants 
to contact the Subcommittee, to give us a better handle on this. 
Can we use whistleblowers, since we cannot get in and inspect ev- 
erything that happens with every claim; people who see a lot of 
fraud within the system themselves and people who do not want 
to see taxpayers’ dollars wasted can be of valuable help to the Com- 
mittee in pointing out some of these things for us. 

Should we get into asset forfeiture as we have done with some 
of the drug cases, and seize property, and can we put some of that 
asset forfeiture money back into more investigation to cut out more 
fraud, things like that? Can we contract outside and allow outside 
contractors to go in and find some of this fraud and abuse? Can we 
expand the role of the IG? The IGs have been a real success story. 
That is another one that was started by this Committee. As a re- 
sult of the expansion a few years ago, we now have IGs in 61 dif- 
ferent agencies and departments of government, doing a good job. 
Can we expand the IG role internally to find some of these things? 

I think these are some of the things that we would like to have 
in addition to pointing out all the horror stories that I am sure we 
are going to hear. 

Madam Chairwoman, that is a little longer statement than I had 
planned to make, but thank you very much. 

Senator Collins. Thank you very much. 

I am delighted that our first panel of witnesses, our colleagues 
Senator Grassley and Senator Harkin, could rearrange their sched- 
ules in view of the postponement yesterday; I know that it is a sign 
of your deep commitment and interest in this area, and we look for- 
ward to taking advantage of your expertise. 

Senator Grassley, if you will proceed. 

TESTIMONY OF HON. CHARLES E. GRASSLEY, i A U.S. SENATOR 

FROM THE STATE OF IOWA, AND CHAIRMAN, SENATE SPE- 
CIAL COMMITTEE ON AGING 

Senator Grassley. Senator Harkin and I do not claim that you 
have to be from Iowa to know about health care fraud, but 

Senator Collins. It helps. 

Senator Glenn. It does not hurt. 

Senator Grassley [continuing]. He has been active in it a very 
long time — not active in fraud, but active in ferreting out fraud — 
and I appreciate very much being invited to testify as Chairman 


^The prepared statement of Senator Grassley appears on page 61. 
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of the Special Committee on Aging and appreciate your member- 
ship on that Committee as well, Senator Collins. 

Thank you for holding this hearing and, more importantly, using 
this very important Subcommittee, which has the name of “Perma- 
nent Subcommittee on Investigations,” but I call it the “Sub- 
committee on Good Government” because of its decades of history 
of keeping government responsible and making sure we get our 
taxpayers’ dollars’ worth. And the fight that you are launching 
today is going to continue in that tradition, I know. 

I also apologize that after my short statement, I have another en- 
gagement, so I would beg to answer questions in writing if you 
have any questions that you want to follow up on with me. 

Fraud, waste and abuse are, of course, enemies of our health 
care system. It is a disease that is taking health care services from 
our children, our spouses and our elderly parents, but most impor- 
tantly, it is going to deprive future generations of the social safety 
net that we have had for our seniors if we do not do something 
about it very quickly. It is costing us unnecessary millions of dol- 
lars, money that could and should be put to better use. 

As Chairwoman of the Special Committee on Aging, it is a pleas- 
ure to bring to your attention the findings of a General Accounting 
Office (GAO) report ^ that you have already referred to that was re- 
leased to me just a few days ago. This is a report regarding the 
prices that we taxpayers pay for medical equipment and supplies, 
as well as the fact that Medicare often overpays large-volume sup- 
pliers — just exactly the type of people you would think we would 
not be overpaying if they were doing that much business with the 
government and could get the special rates. 

In 1996, the Medicare system paid out about $4.3 billion for med- 
ical equipment and supplies used in 1996 — that is $4.3 billion. I 
brought a few examples of the medical equipment and supplies, 
and you know, there are thousands of these items, but we have 
brought a walker, we have catheters, we have glucose strips. ^ 

What the GAO had to say in its most recent report, of course, 
is alarming and troubling to all of us. Specifically, the GAO said 
that the Health Care Financing Administration, which we know as 
HCFA, does not know specifically — now, get this — does not know 
specifically what products it is paying for when it pays for medical 
equipment and supplies. 

Could you ever imagine paying someone for supplies that they 
are delivering to your patients, clients or agents, and not knowing 
exactly what you are paying for? If that were a private business, 
I would presume you would not be in business for a very long pe- 
riod of time. 

It is interesting. This situation reminds me of the unmatched 
disbursements of the Department of Defense, which you have heard 
me talk about for the last several months on the floor of the Sen- 
ate, where the Department of Defense does not want to do account- 
ing work as a transaction occurs, like other businesses do. 

Of course, the very next question one would ask after learning 
that HCFA does not know exactly what medical equipment or sup- 


1 Exhibit No. 1 appears on page 169 in the Appendix. 

2 Exhibit No. 2 appears on page 179 in the Appendix. 
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plies it pays for is, Why doesn’t it know that? The reason is that 
HCFA does not require suppliers to identify specific products on 
their Medicare claims. Instead, suppliers use HCFA billing codes 
that usually cover a broad range of products of different types, 
quality, and market prices. Because Medicare pays suppliers the 
same amount for all the products covered by a single billing code, 
the supplier has a financial incentive to provide the cheapest prod- 
uct covered by that billing code. 

Perhaps an example would be helpful, and that is why I have 
three different types of catheters with me as an example. For the 
long-term one, you have a price of $17.90; for a medium-term one, 
a price of $5.19; and for the short-term, a price of $1.09. 

Well, let us say that I am a supplier of these catheters, and I 
have a catheter that costs $1, and I have some that go all the way 
up to $17. But what does HCFA pay? Well, as you can see there, 
it pays between $9.95 and $11.70, so about $10 is what they pay 
under that billing code that covers all catheters. So that if you are 
a supplier, you are crazy to supply the expensive catheters when 
you could supply the cheaper ones, and it means a great deal if you 
are a supplier. But what a bad deal it is if you are one of the mil- 
lions of taxpayers who pays into the Medicare system, and you are 
getting the cheap one, and you are paying for at least the medium 
price one or even more than that, as an example. 

This example of the catheters demonstrates vividly to me that 
the $4.3 million that we are spending annually for medical equip- 
ment and supplies is higher than it need be. It also tells me, like 
it or not, that we have a payment system here that is “just plain 
broke.” 

I would like to shift for a moment to what can we do about some- 
thing like this, that is “just plain broke.” We all as legislators, as 
parents, as taxpayers, have a responsibility and a commitment and 
a duty toward improving this situation. 

In its report, the GAO said that the billing code system that 
HCFA uses provides insufficient information for properly identi- 
fying and paying for products billed to Medicare, and this need not 
be the case. It is very simple. 

The Department of Defense, for example, and some health care 
purchasing groups are beginning to require their suppliers to use 
product-specific codes called universal product numbers, not dif- 
ferent from what you find on your grocery supplies that you buy 
at the supermarket. Here is an example, just use the specific ones, 
like on this glucose box. 

These universal product numbers identify the individual product. 
In this manner, you get what you pay for, plain and simple — not 
you pay for what you do not get. 

I say that HCFA should be required to do the same, and in that 
vein, I will introduce legislation that I hope Senator Collins and 
the other Senators here today will join me in introducing, to ensure 
that HCFA immediately begins an intensive effort to initiate uni- 
versal billing codes for medical equipment and supplies that are 
billed to the Medicare program. 

In this way, we will dramatically improve the system. Then we 
can redirect those savings to other areas in need of attention. 
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In closing, I would be remiss if I did not say that citizens have 
an involvement in this as well, maybe following on what Senator 
Glenn said. We want to get people to be a part of this system; we 
want the average citizen to see himself or herself as a policeman 
of this system or even as a prosecutor of this system. So I would 
bring to your attention some legislation that I got passed 10 years 
ago for the False Claims Act. Qui tarn was passed because of the 
problems in the Department of Defense, but it is now being used 
more in health care than any place else, and I would ask that in 
this legal, whistleblower-type action, where a citizen can file a civil 
claim on behalf of himself or herself and the government for viola- 
tion of a statute that provides a specific penalty for wrongdoing. If 
the case works out, the individual may keep part of any resulting 
penalties. 

So I thank you for this opportunity to bring this GAO report and 
the coding system to your attention, and hopefully we can turn 
some of this around. 

Thank you very much. 

Senator Collins. Thank you very much. Senator Grassley, for 
your excellent testimony. Your full statement and any reports or 
anything else you would like to submit will be published in our 
hearing record. 

Senator Harkin, we look forward to hearing from you. 

TESTIMONY OF HON. TOM HARKIN, i A U.S. SENATOR FROM 

THE STATE OF IOWA, AND RANKING MINORITY MEMBER, 

SUBCOMMITTEE ON LABOR, HEALTH AND HUMAN SERV- 
ICES, EDUCATION AND RELATED AGENCIES, SENATE COM- 
MITTEE ON APPROPRIATIONS 

Senator Harkin. Thank you. Madam Chairwoman, and I thank 
my colleague Senator Grassley for his work in this area. We have 
worked together very closely in trying to ferret as much of this 
waste and abuse as possible, and I thank him very much for his 
work in this area. 

Several years ago, a woman by the name of Shirley Pollack, from 
Atlantic, lA, wrote to me. It turned out that her mother-in-law had 
been in a nursing home, and she had received a statement after 
she got out for bandages. The statement said that Medicare had re- 
imbursed the supplier $5,000 for bandages for 3 weeks. 

Shirley said, “This is impossible. I know my mother-in-law did 
not use that many bandages.” So she went back to the nursing 
home, and she was told, “This is not a bill. Your statement says 
‘This is not a bill.’” And she was told, “Do not worry about it; you 
do not have to pay it anyway.” 

She said, “Well, somebody has got to pay it.” So she started going 
around to different places, and came to my office, and we looked 
into it and found, of course, that indeed, her mother-in-law had not 
received $5,000 worth of bandages in 3 weeks, but that is what 
Medicare had paid for because of the types of billing problems that 
they have that Senator Grassley just spoke about. 

I started having hearings when I was Chairman of the Sub- 
committee on Appropriations for HHS. In 1989 I had my first hear- 


1 The prepared statement of Senator Harkin appears on page 63. 
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ing, and we have been having them ever since. Here are all the re- 
ports that we have right here — reports from GAO, HHS, IG, and 
all of our hearing records. 

Now, Senator Glenn, you want an answer to what we can do 
about it. I have been advocating for years that only one thing is 
going to solve this — good old free enterprise competitive bidding. 

I was shocked to learn that under Medicare, going clear back to 
the beginning of Medicare, pays on a fee basis that was set up 
years ago and is adjusted for inflation. And it just goes on year 
after year after year after year, and nothing is done about it. 

So we started comparing — I do not know if you can see my chart 
over there. Madam Chairwoman — ^what the Veterans Administra- 
tion was paying compared to Medicare. For instance, for this little 
syringe. Medicare was paying $2.93; the Veterans Administration 
paid $1.89 for exactly the same syringe. For that walker that Sen- 
ator Grassley was talking about. Medicare paid $75, and the VA 
paid $25 — for exactly the same walker. For a commode chair — 
which I do not have here, obviously, but I do have a picture of it 
right here — a simple device — Medicare paid $99.35, and the Vet- 
erans Administration for the same commode chair — I am not talk- 
ing about different things; the same one — paid $24.12. 

This is saline solution — Medicare paid $7.90; the Veterans Ad- 
ministration paid $2.38 — and on and on and on. These are items 
that we looked at just about 2 years ago, and the potential savings 
that could come from them. 

Why is it that Veterans Administration pays that much for the 
same item, and Medicare pays that much more? The Veterans Ad- 
ministration engages in competitive bidding. They put it out and 
say: If you want to supply it, give us a bid. 

That is the answer to it. Now, why haven’t we gotten it? Well, 
you said it. Madam Chairwoman — $23 billion they estimated last 
year — it was higher than what we had thought before. We had 
thought it was more like $18 billion a year. If you take $23 billion 
a year, and you look at the budget, where we are trying to make 
all these cuts in Medicare to save the Medicare system, if you could 
just reduce the waste and the abuse — forget about the fraud — the 
waste and abuse by 50 percent, you would go a long way toward 
saving the Medicare system without making all the cuts and doing 
all the things we think we have to do around here. 

Why don’t we do it? There is only one answer — powerful lobbies. 

Look at oxygen, for example. I have been on this oxygen kick for 
several years — I am not taking it — but on going after the reim- 
bursement for oxygen. We found — and these are round figures — 
that the Veterans Administration was paying $120 per month, and 
Medicare was paying $270 per month. 

So we had hearings on this. We had the oxygen people in and 
the Medicare people in. The oxygen supply people said, “Well, there 
is a difference, you know. We supply all these services and all these 
things that add up to more money than what the Veterans Admin- 
istration paid for.” 

Fine. I asked GAO to do an investigation into this and find out 
what was going on.i Do you know what they found? No. 1, the 


1 Exhibit No. 3 appears on page 180 in the Appendix. 
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same city, the same group of people, one veteran, one Medicare, 
Medicare paying over 2 V 2 times as much, and actually, the vet- 
erans were getting better service than what Medicare was doing — 
better — at that price. 

So this argument that somehow they were providing better serv- 
ice for Medicare is nonsense. Well, we did take a step to solve it 
in this budget we passed. As you know, there is going to be a cut 
in reimbursement for oxygen by 37.5 percent. My question is why 
does it take 2 years? The first year is a cut of 20 percent, and the 
next year, another 17.5 percent. My observations are: First, that it 
should have been done in 1 year. There is no reason to wait 2 
years. It could have been done in 1 year. And second, why only 37.5 
percent? It should have been a lot more than that. I think it should 
have been up in the 50 percent range, as a matter of fact. From 
all the evidence that we have heard, why isn’t it cut more than 
that? 

So we are just throwing money away. We are throwing it away, 
and there are people out there making a lot of money on this sys- 
tem. What I have found is that most of it is not fraud; most of it 
is simply a lax system out there that invites this kind of abuse. It 
is abuse. Competitive bidding will do it. If we had competitive bid- 
ding, look at the money we could save. 

In this chart. Madam Chairwoman, last year, we reviewed 18 
items. How many items is Medicare reimbursed for? Tens of thou- 
sands. But we looked at 18 items. Medicare just this year alone, 
if they had competitive bidding — if they paid the same as the Vet- 
erans Administration — could have saved $236 million this year — in 
1 year — $1.6 billion over the next 7 years, if they had just paid 
what the Veterans Administration paid. That is for just 18 items. 

As a matter fact, we went out and found out what the retail 
prices were. Those are not on there — well, yes, we do have some 
retail prices on there. We have wholesale and retail prices. We 
found out that if Medicare just went down to the local drugstore 
and bought retail, they could have saved $371 million over the next 
7 years just by paying retail for them. 

So again, I do not need to go through all of these, but again, a 
big part of the answer is competitive bidding. Well, good news, bad 
news. And finally, we got Medicare, about 3 years ago, to testify 
that by gosh, in fact, they could use competitive bidding. They 
fought it for a long time, but they finally admitted that, yes, they 
could use it, and yes, it would save money, after we got all this evi- 
dence and documentation on it. 

The good news is that, in the bill that we passed yesterday, the 
budget reconciliation act, we are “permitting” HCFA to engage in 
competitive bidding. We “permit” them to do it. I think we should 
have mandated them to do it as we do the Veterans Administra- 
tion. But we permit it. 

And hopefully. Madam Chairwoman, with your strong support — 
and again, I thank you for having your first hearing on this issue, 
because I do not think there is a more important issue than Medi- 
care, no more important issue than getting a handle on this — with 
your strong support, we can really hold HCFA’s feet to the fire and 
get them to engage in competitive bidding right away, not down the 
road. 
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Just a couple of other things. On the itemization that Senator 
Grassley talked about, this always astounded me, too, because 
someplace, they do keep an itemized list, obviously. Then they put 
it all together, they bundle it and pass it on. 

Several years ago, we asked about the differences between com- 
mercial technology and what the technology was at HCFA. HCFA 
was using outdated computers and outdated systems to look at 
these billings codes. I invite your attention to this GAO report that 
came out in May of 1995, which basically said that if HCFA just 
used commercial software that was out on the market, that was 
being used by Blue Cross, Aetna, Prudential, and all these other 
companies, they would save in the first year over $600 million, just 
catching these kinds of billing codes. Try to get them to do it — you 
talk about pushing on a mountain and not getting anywhere. 

Well, now, finally, they are changing. But I invite your attention 
and also your staff to look into this because HCFA really is not 
moving ahead aggressively and adopting the kind of commercial 
technology that will catch these kinds of billing errors that Senator 
Grassley talked about. If you want more, I can get you more infor- 
mation on that. 

Finally, back to the Shirley Pollack example. I know you go to 
senior citizens, as we all do. We go to congregate meal sites, senior 
citizen centers. Any time you go into one of these centers just ask: 
Has anyone here who has gone to the doctor or been in the hospital 
or received a treatment ever received a statement where there 
were things on there that you thought maybe should not have been 
on there or that you had questions about? Watch the hands go up. 

The fact is that when they get it, it says “This is not a bill,” so 
human nature being what it is, when it says “This is not a bill,” 
you do not pay much attention to it. Plus, it is not itemized. So if 
an elderly person gets this, and it looks like it is too much, first 
of all, it says, “This is not a bill,” and you do not even know what 
is in there — what can they do about it? 

There are two things. There is an amendment that I offered that 
is in the reconciliation bill yesterday, and I hope it stays, that re- 
quires first of all that the statements include the toll-free hotline. 
There is a toll-free hotline for seniors to use to make sure this is 
put on the statement. And second, if an elderly person gets a state- 
ment and wants an itemized list, they can call that hotline, ask for 
an itemized list, and they have to receive that itemized list within 
30 days. That will tend to start putting a damper on this stuff. 

The other thing that we did, that we funded last year, and it is 
starting this year, under the Appropriations Committee, we put a 
couple million dollars into what we call a “Medicare Waste Patrol.” 
There are a lot of retired people out there. Madam Chairwoman, 
who are retired doctors, nurses, accountants, lawyers, teachers, 
and professional people who could be very helpful in this. There are 
12 pilot projects going on around the country — I do not know ex- 
actly what States they are in — to enlist the aid of the elderly in 
helping to ferret out this kind of waste using their expertise so that 
they can look at these statements. They can go to congregate meal 
sites and senior citizen centers to start to work with the elderly to 
help them get a handle on these bills. And that is just taking place 
this year, as I said, in 12 sites around the country. 
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Again, I am not going to go through any more of these examples; 
you have hundreds of thousands of them. All I will say is that I 
just hope that, first, we can continue to push on competitive bid- 
ding, and I ask for your help in doing that and for this Subcommit- 
tee’s help. Second, to make sure we get the kind of commercial 
technology at HCFA that will help them catch these fraudulent — 
not fraudulent — abusive practices; more often than not, abusive 
practices, rather than fraudulent. And third, to ensure that the ox- 
ygen cuts at least go into effect, and if we can collapse it, I would 
hope we could do it in less than 2 years. 

Thank you very much. Madam Chairwoman. 

Senator Collins. Thank you very much. Senator Harkin. We ad- 
mire your commitment to this issue and the expertise that you 
have developed, and we appreciate your willingness to share it with 
the Subcommittee. 

Senator Harkin. Thank you very much. Madam Chairwoman. 

Senator Glenn. Could I ask a question. Madam Chairwoman? 

Senator Collins. Yes. 

Senator Glenn. Tom, is competitive bidding somehow discour- 
aged in the law now? Is it actually forbidden? 

Senator Harkin. Oh, it is forbidden. The law forbids HCFA from 
engaging in competitive bidding. That is true. It is amazing. It is 
the craziest thing you have ever seen. 

Senator Glenn. So it is actually in the law that they cannot go 
out on competitive bid to get cheaper prices? 

Senator Harkin. They have to do it on the established fee basis 
adjusted for inflation every year, and if new items come on, they 
look at what the market is like out there for these items, they set 
up a basis for that, and they plug that in; and they cannot engage 
in competitive bidding. I think that is right — yes, my staff says 
that is right. They are absolutely forbidden from engaging in com- 
petitive bidding. 

Senator Glenn. Well, that is something we are going to want to 
ask about in a little while and see what we can do on that one, 
too. 

Senator Harkin. What you will hear is that — here is what you 
will hear, because I have heard it so many times, and you have got 
to be prepared for it. They are going to say, well, you see, if you 
get engaged in competitive bidding, you will not get the quality. 

Well, as you know, I have been a strong advocate of disability 
policy, and there are a lot of people with disabilities who get wheel- 
chairs and things like that who will say, “We will get an inferior 
product.” 

Well, my response to that is that what HCFA can do is set up 
quality standards. That is what the Veterans Administration does. 
They set up a quality standard, and they say, OK, here are the 
standards you have to meet for durable medical equipment, sup- 
plies and other things — now competitively bid for it. 

Senator Glenn. Is the billing code issue that Senator Grassley 
asked about a major problem, too, in that they lump things to- 
gether? That sounds to me like you pay for a Lincoln Continental, 
and you get the cheapest Ford. 

Senator Harkin. Yes. You have got to read this report, John. It 
is incredible. We have all kinds of examples. Here is an example 
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of unbundling, where a physician was paid for two x-ray exams on 
the same date of service — ^he is showing being paid for one — HCFA 
allowed $98, when they should only have allowed $75 — $23 less. 

Here is an example of fragmentation; an example of mutually ex- 
clusive procedures, and on and on and on and on — every one of 
them because of the problem that Senator Grassley spoke about in 
catching these. 

Senator Glenn. Thank you. 

Senator Collins. Thank you very much. 

Senator Harkin. Thank you very much. Madam Chairwoman. 

Senator Collins. Our second panel is a panel of law enforcement 
witnesses. The first witness is Michael Mangano, who is the prin- 
cipal deputy for the Office of Inspector General at the Department 
of Health and Human Services. In that capacity, he directs the 
day-to-day operations of the Office of the Inspector General and 
oversees reviews that provide the Secretary with independent find- 
ings and recommendations. 

The second witness on this panel is Charles Owens, who is chief 
of the Financial Crimes Section for the Federal Bureau of Inves- 
tigation. As chief of the Financial Crimes Section, Mr. Owens has 
the national management responsibility for all types of financial 
crimes investigations, including health care fraud, financial institu- 
tions fraud, and insurance fraud. He also serves as the national 
program manager for the White Collar Crime Program, the FBI’s 
largest investigative program. 

Pursuant to PSI Rule 6, all witnesses who testify before the Sub- 
committee are required to be sworn, so I would ask that you stand 
and take the oath at this time. Please raise your right hand. 

Do you swear that the testimony that you will give before this 
Subcommittee is the truth, the whole truth, and nothing but the 
truth, so help you, God? 

Mr. Mangano. Yes. 

Mr. Owens. I do. 

Senator Collins. I want to thank our witnesses for accommo- 
dating the Subcommittee’s need to change the hearing from yester- 
day to today. I appreciate your willingness to accommodate us and 
assist us in this problem area. 

I am going to ask you in the interest of time to confine your oral 
testimony to 10 minutes each. The lights will cue you. At 8 min- 
utes, the yellow light will go on, telling you that you have 2 min- 
utes remaining, and when the red light comes on, we will ask you 
to wrap up so there will be time for questions. 

I want to emphasize that your full testimony will be included in 
the record as well as any other materials that you want to provide. 

Mr. Mangano, we will proceed with you at this time. Thank you. 

TESTIMONY OF MICHAEL F. MANGANO, i PRINCIPAL DEPUTY 

INSPECTOR GENERAL, U.S. DEPARTMENT OF HEALTH AND 

HUMAN SERVICES 

Mr. Mangano. Thank you very much. Madam Chairwoman. 

I am very pleased to be here with you this morning to talk about 
some of the work that we have been carrying out in the Medicare 


1 The prepared statement of Mr. Mangano appears on page 66. 
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area. Medicare no doubt is one of the most important social and 
health programs in this country. With expenditures exceeding $190 
billion this year, it is no wonder that it is an inviting target for 
those who want to unfairly abuse that system for their own profit. 

As evidence of that, so far this year, we have completed 700 
criminal and civil investigations that will return about $1 billion 
to the Medicare Trust Fund from those who have abused the pro- 
gram. We have also excluded about 980 health care providers who 
have been committing fraudulent or abusive practices in the pro- 
gram. In my testimony, I identify eight program areas that we 
think are most commonly abused today and a couple of manage- 
ment vulnerabilities that we think need to be closed off. But I will 
confine my remarks here this morning to four program areas that 
the Subcommittee seems to be most interested in with this hear- 
ing — home health, nursing homes, durable medical equipment, and 
hospital double billing. 

With regard to home health services, this is probably one of the 
fastest growing areas of the Medicare program today, doubling the 
number of visits per episode per beneficiary in the last 6 years. 
From 1990 to 1996, the program increased from 36 visits per bene- 
ficiary to 76. Medicare paid for about 250 million visits by home 
health aides in the last year. The program’s financial costs have 
really been sky-rocketing, from $3.5 billion in 1990 to almost $17 
billion last year. The Congressional Budget office estimates that if 
we do not do anything to put the brakes on this program, it will 
be a $31 billion program by the year 2002. So action is clearly war- 
ranted. 

We believe some of this increase reflects the aging of the popu- 
lation and technology increases. But unfortunately, I have to tell 
you here this morning that fraud and abuse are also clear culprits 
in some of the increases going on with this program. 

In audits that we have conducted across many of the States of 
this country, we found individual home health agencies guilty of 
violations of the law with 19 to 64 percent being the range of ineli- 
gible services that have been billed to Medicare. In reviews we 
have done on a statewide basis in four of the largest States in the 
country, we have found that the rate of improper payment tends 
to be around 40 percent. I think that was mentioned by either Sen- 
ator Grassley or Senator Harkin. That is a very disturbing result. 

We think the vulnerabilities of the program are fourfold. One is 
the service is delivered at home; so there is very little supervision 
of this service. Two, there is no limit to the number of home health 
visits that a beneficiary can receive. Three, there is no beneficiary 
copayment, so there is not that natural break by the beneficiary to 
question the provider about whether additional home visits are 
really needed. And finally, I have to harken back to a Committee 
report here that was done in 1981, which focused on the cost-based 
nature of this benefit, which really prevents the home health agen- 
cy from having any incentive to reduce their costs. 

I want to give you an example of a recent case that we had in 
the District of Columbia that will give you a quick glimpse of what 
this process is like. The chart here on the right was used before 
a jury to explain how home health care visits were paid for. You 
have a couple of handouts which are copies of that chart as well 
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as a blow-up of the first two notices on the left. Basically, what 
happens is the home health care nurse goes out and delivers the 
service at site, come back and fills out, in this case, a time slip that 
goes back into their accounting office which pays that nurse for 
that visit. The form at the bottom is called a “Skilled Nursing Visit 
Report,” and it gives the details on what was wrong with the pa- 
tient, who he went to, all the details of it.^ 

Now, if this is a Medicare bill, those forms will go to the Medi- 
care agency. The contractor for the District of Columbia was Inde- 
pendence Blue Cross. The contractor will pay that bill. If it is Med- 
icaid, it goes into the Medicaid agency for the District, which was 
First Health Services Corporation. Then the District pays that bill. 

What we found in this particular case was that over 1,400 home 
visits lacked any documentation that a visit was made. That is, 
those first two sheets were not completed. You might be surprised 
to find out that some of those visits were to beneficiaries who were 
in hospitals, which would clearly be illegal. That home health care 
owner was fined $100,000 in restitution to the program and sent 
to jail for 2 years; his co-owner has fled sentencing. 

The key here, we think, in home health is with the physician. 
The physician is really the gatekeeper of the system. Some of our 
audits have found that the physicians ordered home health care 
visits without even knowing the patients or examining those pa- 
tients. 

We think there are a few solutions to this problem. In order to 
protect the benefit and seal it off from some of these abusive prac- 
tices, we think a couple of things have to happen. One, the law 
needs to be changed so the physician must be required to actually 
examine the patient and then do so on a periodic basis thereafter 
to ensure that the patient really needs those home health care ben- 
efits. 

The second solution is very much in concert with the report that 
was completed by this Subcommittee in 1981. That is, we should 
increase focused reviews by the Medicare contractors to zero in on 
those providers that we think are most abusive, and we should do 
more periodic audits of their records. 

And finally, a move to the prospective payment system will, we 
think, put some brakes on this process. 

Nursing homes are also a fairly growing segment of the Medicare 
and Medicaid budgets, last year accounting for about $46 billion. 
Our chief concern here is a growing movement to cost-shift from 
Part A, which most people consider the nursing home bill, to Part 
B — that is, having service providers and product providers like du- 
rable medical equipment salesmen coming into the nursing homes 
and billing the Medicare program directly, not through the nursing 
home. 

One of the consequences of this is that the beneficiary then has 
to pay a copayment. Just as a couple of examples of that, we found 
$17 million in mental health services being billed to the Medicare 
program that were inappropriate; that is 24 percent of all mental 
health services in a nursing home setting. We found psychological 


1 Exhibit No. 4 appears on page 197 in the Appendix. 
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services being billed as group therapy when in fact they are really 
social events. 

In this area, we think a prospective payment system is needed 
for Medicare Part A, and for those bills that fall outside of Part A, 
we think a consolidated bill ought to be put together and sent from 
the nursing home, not from the disparate service and equipment 
suppliers. 

A lot of discussion occurred in the last panel on durable medical 
equipment. This really has become a nagging problem that consist- 
ently harms the Medicare program — services not delivered; prod- 
ucts charged that were more expensive than the services that were 
provided; unbundling, that is, taking a piece of equipment apart 
and billing it separately so that the reimbursement is at a much 
higher rate; unnecessary services; excessive prices — you name it. 

Whenever we see a big spike-up in a particular product, that 
causes us to say something may be going wrong here; that causes 
us to get involved with doing our audits and investigations. Some 
of those products that we have spent a lot of time with over the 
years deal with incontinence supplies, lymphoedema pumps, power- 
operated vehicles, seatlift chairs, orthotic body jackets, and the list 
goes on and on. This is a high-profit industry for a number of rea- 
sons, including ease of entry, and the safeguards are really not as 
strong as they need to be. 

I want to give you one example of an abuse that really has sort 
of a happy ending that shows what we can do when we really put 
our effort to it. We have testified a number of times on inconti- 
nence supplies. These are supplies dealing with persons who have 
incontinence problems. In 1994, Medicare paid $260 million for 
these incontinence supplies. We found abuses in two areas — one, 
where persons were billing for urinary collection pouches at about 
$7.38 apiece, but actually delivering 33-cent diapers, which are 
never reimbursable in the Medicare program. We also found de- 
vices that were being billed that were not being billed in concert 
with a prosthetic device, like a catheter, and that is not covered by 
the Medicare program. So $260 million was billed in 1994. 

Because of the reviews that we did, the investigations, which 
have brought back about $45 million — and I have to say the very 
prompt action of HCFA in instructing their carriers to pay a great 
deal more attention to those bills — we were able to reduce the in- 
continence bill that Medicare pays by $100 million in just 1 year. 
That is a dramatic drop, but it shows you the abuse that was going 
on in that system. 

We think that one of the things that we can do to clean up this 
industry is to require surety bonds on the part of the salespersons. 
We think that there ought to be onsite visits at the beginning when 
suppliers apply to bill the Medicare program. We think that there 
ought to be some more generalized recommendations to deal with 
some of the systemic problems. We clearly endorse the rec- 
ommendation of Senator Harkin that there ought to be more com- 
petitive bidding here and to increase the ability of Medicare to re- 
duce a price when it becomes inherently unreasonable, when they 
are clearly paying too much money. 

The last area I want to mention is the hospital double-billing. 
Medicare reimburses for inpatient care on the basis of the diag- 
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nosis of the patient. That is the prospective payment system. All 
the services that are delivered to that patient for that inpatient 
stay are supposed to be included in that. One of the regulations 
they have is that any related nonphysician service delivered within 
72 hours of that visit ought to be encompassed by that. 

What we have found, though, is that a number of hospitals have 
been billing outside of that 3-day (72-hour) window, primarily for 
nonphysician outpatient services, and typically, laboratory services 
that get billed. In our reviews, we found about 4,600 hospitals that 
were billing this extra or duplicate bill for that. This is a problem 
that equated to about $100 million. We are now doing our fifth re- 
view. After the fourth review, we went back and told the industry 
that this billing practice was abusive, and even after Medicare had 
collected about $100 million, they were still doing it. We engaged 
with the Department of Justice and are pursuing these cases under 
the Civil False Claims Act. We believe we will recover about $100 
million there. 

Madam Chairwoman, I thank you for the opportunity once again, 
and I would be happy to answer any of your questions. 

Senator Collins. Thank you very much. 

I want to welcome Senator Durbin, who has joined us. I also 
want to explain that unfortunately, we are going to have votes all 
morning. Senator Glenn and I are going to switch off voting to try 
to keep the hearing going, since it is likely to be a busy day. 

I am going to ask Mr. Owens to proceed now, and then we will 
question the whole panel after your testimony. 

TESTIMONY OF CHARLES L. OWENS, i CHIEF, FINANCIAL 
CRIMES SECTION, FEDERAL BUREAU OF INVESTIGATION 

Mr. Owens. Thank you. I appreciate the opportunity to be here 
today representing the FBI in this important hearing. 

As the Subcommittee is well aware, the FBI has identified health 
care fraud as a top priority in recent years and is increasingly de- 
voting more resources to it and conducting more investigations. 
The Health Insurance Portability and Accountability Act of 1996, 
with dedicated funding for several years, a Federal health care of- 
fense, and other provisions was a shot in the arm to this effort. 
Federal law enforcement is in a better position to combat this seri- 
ous financial crime problem today, and we greatly appreciate the 
support of Congress with the passage of this Act. 

This appears to be chart day, and we too have brought some 
charts, although I think ours are the only ones that have a purple 
background. I would like to refer to them very briefly, and there 
is a total of five. I think they will give you a good summary of what 
the FBI is doing in our efforts to combat health care fraud. 

The first chart, which is the one on the left, reflects the commit- 
ment of our agents to health care fraud investigations. ^ Our real 
emphasis in this area began in 1992, at which time we were using 
approximately 112 agents to investigate health care fraud matters. 
And you can see that incrementally, we have increased that effort 
to the point where, at the end of the second quarter of this fiscal 


^The prepared statement of Mr. Owens appears on page 77. 

2 Exhibit No. 5 includes charts (a) through (e) appears on pages 200—204 in the Appendix. 
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year, we were using in excess of 350 agents to combat health care 
fraud. We are now close to the end of the third quarter, and that 
number is up in the range of 370 agents. And of course, with the 
funding that is provided from the HIPAA, that will continue to in- 
crease over the next several years. 

The second chart reflects the caseload that we have had during 
the same time period. Again in 1992, we had 591 investigations 
open at the end of that fiscal year, and that number as of the sec- 
ond quarter has increased to in excess of 2,300 investigations, 
about a 290 percent increase during that period of time. And frank- 
ly, that is an extremely high number of investigations. These are 
very complex investigations, and although our commitment of 
agents may continue to go up, I would expect that our caseload 
would not increase dramatically from that level because of the com- 
plexity of the investigation. 

The next chart reflects the number of convictions that have been 
obtained. Many of these are from multi-agency investigations — 
from 116 convictions of both individuals and corporations in 1992, 
as of the end of the second quarter this year, we have achieved 284 
convictions, and if you annualize that, you can see that at the end 
of this year, we should achieve well over 500 convictions in the 
health care fraud investigations. 

The fourth chart reflects the breakdown of the total health care 
expenditure, which is about $1 trillion, and of course, the FBI in- 
vestigates not only frauds against Medicare and Medicaid and the 
other Federal programs, but frauds against the private payers as 
well. That breakdown reflects 56 percent of the costs are with pri- 
vate payers, 44 percent with government programs. But the inset 
in the left corner reflects that of the 2,300-plus cases we are inves- 
tigating, 60 percent of them involve fraud against some Federal 
program. And again, we tend to classify our cases either as private 
or Federal, and many times the unscrupulous individuals are de- 
frauding both the private payers as well as the Federal programs, 
and in the instance where the Federal programs are defrauded, we 
would classify it that way. 

The final chart which we will put up here I think shows the di- 
rect impact of the HIPAA legislation and the funding associated 
with that. Our emphasis in our larger field offices that are experi- 
encing the greatest problems has been to try to get dedicated 
squads, full squads, to investigate health care fraud, so the agents 
are not diverted to a multitude of white collar crimes but can con- 
centrate just on health care fraud. And of course, it is a very com- 
plex area that requires a lot of training of our agents to make them 
competent to investigate these areas. 

Prior to the enactment of HIPAA, we had dedicated squads in a 
number of field offices reflected in the chart here — Boston, Chicago, 
Dallas, Miami, Newark, New Haven, New York, and WFO. As a re- 
sult of the additional funding and the additional agents we were 
able to apply to this, we have added squads in Cleveland, Los An- 
geles — in Miami, we have added another squad, so we actually 
have three squads investigating health care fraud in Miami now — 
as well as New Orleans, New York to a second squad, Phoenix and 
Tampa. 
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I think that shows the direct impact of the legislation that has 
better enabled us to fulfill our responsibilities in this area. 

As a result of FBI investigations and our assessment of the vul- 
nerability of the health care system to fraud, as has been stated 
here previously, no segment of the health care system is immune 
to fraud. In my statement, I have summarized a number of signifi- 
cant accomplishments in areas such as laboratory billings, home 
health care and durable medical equipment, and many of these ac- 
complishments resulted from joint and multi-agency investigations, 
which I think are really important that we do in this area. 

Much has been said about the substantial penalties levied 
against several large corporations operating independent clinical 
laboratories, and this is only one area of health care fraud. But in 
the Midwest, five individuals defrauded Medicare of more than $25 
million in marketing durable medical equipment to nursing homes 
and were charged in that case with the RICO statute, which I 
think is an important development and a statute that we can con- 
tinue to utilize to make more significant impact in health care 
fraud. 

And in another case, a Pennsylvania man who established bogus 
companies not only in Pennsylvania but also in Florida and Texas 
obtained a provider number and caused losses to Medicare of over 
$12 million by billing for noninvasive laboratory services when in 
fact his company had no employees and no one was ever tested. He 
and two others have pled guilty and are scheduled to be sentenced 
in the month of July. 

Health care fraud is causing a serious financial drain on this 
country, and we must continue our collective efforts to combat it. 
The FBI is working closely with the Inspector General of the De- 
partment of Health and Human Services, the Defense Criminal In- 
vestigative Service, and other Inspectors General, the Health Care 
Financing Administration, State Medicaid Fraud Control Units, 
and the United States Attorneys throughout the country, often in 
task forces, to address this problem. We are using the full array 
of investigative techniques including undercover operations and are 
increasingly using civil as well as criminal remedies in this effort. 
We are hopeful that through our continued collaborative efforts, we 
can begin to reduce the level of health care fraud. 

That concludes my initial statement, and I will be happy to an- 
swer any questions. 

Senator Collins. Thank you very much, Mr. Owens. 

Mr. Mangano, I would like to go back to an example that you 
gave in your testimony about the home health care provider who 
actually billed HCFA for over 1,400 skilled nursing visits for which 
there were neither time slips nor nurses’ notes documenting that 
the visits were made. Could you tell us more about this individual, 
what was his background, and how easy is it for someone to be- 
come a home health care provider? 

Mr. Mangano. I do not have information on that particular pro- 
vider, but it is fairly easy to become a provider in this program, 
and that is why we and HCFA together believe we ought to do 
some things to make it harder to become a home health services 
provider in this area. 
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One of the problems with this benefit is that under current law, 
a home health agency could actually provide one service, like bath- 
ing a home-bound patient, and subcontract everything else out. 
Then you get into problems with abusive subcontractors. 

I will give you one example that occurred in Florida which I 
think really gets to your question. In Florida, the Medicaid agency 
asked providers to resubmit their applications because they 
thought people were doing abusive things both in the durable med- 
ical equipment area and I believe in the home health area. Only 
half of the providers resubmitted applications. So we think there 
is a lot of abuse here. People get into this program easily. We had 
one case where a person who was an ex-felon applied to be a home 
health provider. He had a friend who was a nurse who really be- 
came the front for the organization. As soon as the person got his 
provider number, the nurse left, but he had the business. 

One of the legislative fixes that we are supporting is for Medi- 
care to have the opportunity to exclude people from ever entering 
into the program if they have prior criminal convictions. We think 
that will go a long way toward excluding some of these nefarious 
persons. 

Senator Collins. I would note that the staff has informed me 
that the person you cited in your testimony had no background in 
home health care, and indeed had been a D.C. cab driver before 
getting into home health care; so I think that does suggest that 
perhaps we do need more screens in that area. 

I am going to have to leave to vote, and I do not know whether 
Senator Durbin wishes to go and vote now also. We have 4 minutes 
remaining. 

Senator Durbin. Could I ask a question before we leave? 

Senator Collins. That would be great, and Senator Glenn will 
Chair the hearing until I get back. 

Thank you. 

OPENING STATEMENT OF SENATOR DURBIN 

Senator Durbin. I will only be able to stay for a few minutes, 
but I wanted to ask a question. I read over the testimony from Mr. 
Mangano and Mr. Owens, and it seems like the problem in home 
health care is that there are no onsite visits and reviews of records, 
and there are not a lot of whistleblowers out there. I can under- 
stand if a person is frail and elderly, they are not watching every 
move made by a home health care provider carefully auditing the 
equipment that is being delivered against what is being charged. 
That is probably more than we can ask. 

I believe in home health care. You can look at it in terms of cost 
and where people would like to be to receive their care, and it 
seems like something we should move toward. How do we build 
into this system some safeguards to avoid the kinds of abuses that 
you are all reporting today? 

Mr. Mangano. Well, I think one of the problems is that with 
home health services, since the beneficiary does not have a copay- 
ment, the Medicare program does not send them an explanation of 
medical benefits. If a beneficiary could see that explanation of med- 
ical benefits, it would indicate the services that they have received. 
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One of the problems we have found is that services that are 
being billed are not actually being provided, so a beneficiary would 
see that they did not get that service on that particular date. 

Senator Durbin. What is to stop that statement from being sent 
whether or not there is a copayment — I mean, the copayment we 
are talking about is $5. 

Mr. Mangano. ok, yes. Medicare right now is doing an experi- 
mental program where they are actually sending the explanation 
of medical benefits. We expect to hear the results of that fairly 
shortly. I believe they are doing that in Florida, and we think that 
will prove to be efficacious for the program. We think that it then 
ought to be mandated across the entire program. 

Senator Durbin. Let me tell you what we did this week. We just 
voted in the Senate to raise the eligibility age for Medicare from 
65 to 67. It is estimated that over 5 years, that will save us $10 
billion. It is very controversial because it means that some 7 mil- 
lion Americans at age 65 have got to have their own health insur- 
ance when this is fully implemented and that Medicare will not 
cover them. I opposed it and had an amendment which lost in an 
effort to stop it. 

But I look at this, and we have a situation where we are report- 
ing up to $18 billion a year that we are losing in Medicare fraud 
and waste, and I am thinking to myself, we are going to toss 7 mil- 
lion people out of Medicare eligibility and tell them: Go and find 
your own health insurance because Medicare cannot afford you 
anymore. And we have $18 billion — do you think that is a fair esti- 
mate, Mr. Mangano, of the amount of waste and abuse each year 
in Medicare? 

Mr. Mangano. Well, the $23 billion figure that was mentioned 
a little earlier was for improper payment. That included everything 
from fraud, waste and abuse to mistakes that providers made. 
However, it did not look at the entire range of fraud and abuse. 

So there is clearly fraud, waste and abuse in the system, and we 
have to do a better job at trying to find it. If I could go on just a 
little bit with home health services, we took a look in one of our 
other reviews at what the cost of home health services was in 
Medicare risk HMOs. The HMOs actually have to provide their 
own home health benefits, and most of them do it on a contract 
basis. They were paying about one-fourth of what the fee-for-serv- 
ice Medicare program was paying. The reason that was so much 
less is they had somebody managing the benefit; so there was 
somebody determining whether the beneficiary should actually re- 
ceive the services or not. The HMO is a prudent purchaser of those 
services. When it is left primarily to the home health agency to de- 
termine or to affect the number of visits, you have this dramatic 
increase. Many of the old line home health agencies, the ones that 
we all remember from our youth, were averaging about 33 visits 
per beneficiary in the time that we reviewed it. But the newer, un- 
affiliated for-profits are averaging about 102 visits. I think that 
says a lot. 

Senator Durbin. I am sorry to have to leave. I am told I have 
12 seconds to get to the floor. So we will have a brief recess at this 
point until Senator Glenn returns. 

Thank you very much for your patience. 
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[Recess.] 

Senator Glenn [presiding] . The hearing will be in order. 

I apologize for the truncated nature of things here, but it is be- 
yond our control. We have votes on the floor, and they are going 
to be running about every 20 to 25 minutes or something like that, 
I am afraid. So that is just the way it goes. 

According to this past February’s High-Risk Report on Medicare, 
fewer than 1 percent of all Medicare-certified home health agencies 
received on-site, comprehensive reviews. That was as of 1994. Now, 
it is difficult to detect something if it is not going to get checked 
often and on a bigger percentage than that, of course, to really get 
into this thing. 

The GAO’s quote in their report was: “Comprehensive medical re- 
views are an essential component of post-payment reviews of home 
health agencies.” Mr. Mangano, is that 1 percent rate of on-site in- 
spections still about the rate today, do you know? 

Mr. Mangano. I think it is somewhere between 1 and 3 percent 
that actually get reviewed. Now, these are full audits of the benefit. 
This would involve somebody taking a look at the medical record 
and determining whether the beneficiary needed the service, what 
physician ordered them, and so on. 

But it points out a problem with the program. Back around the 
mid-eighties, they were doing reviews of about 60 percent of the 
claims in home health. Home health has grown from a $3.5 billion 
program in 1990 to just under $17 billion last year. 

The Medicare program is just inundated with so many claims — 
over 800 million claims for all services across the program — that 
they are really unable to spend enough time with any individual 
claim. 

For Medicare program safeguard activities — these are the kinds 
of things that would be included in audits and more detailed looks 
at providers — from about 1988 to just last year, they have only in- 
creased that budget by about 11 percent; but the number of claims 
has increased probably 70 percent in that time frame. Last year, 
under the leadership of persons like yourself, with the Kassebaum- 
Kennedy bill, you turned that around and are now giving HCFA a 
more definite increase in program safeguard activities. This year, 
they will have about $440 million. 

As they get more money to do that, we think they will be more 
effective, but the bottom line problem is they did not have the 
money; they did not do the reviews; and if they do not do the re- 
views, people will abuse the program. 

Senator Glenn. Mr. Owens, is the FBI geared up to take this on? 
Do you have enough manpower to get into this thing? What I mean 
is that, as Mr. Mangano points out, we have had an explosion over 
the past 5 years in this area, and I do not think that our number 
of people have kept up with it. Are we able to really monitor this 
in a meaningful way? 

Mr. Owens. I think the criminal matters that have come to our 
attention — ^we have shown in the charts that we have submitted a 
dramatic increase in both the number of agents committed to it 
and the number of cases. But we are having to be selective in the 
cases that we work, to try to work the most egregious cases where 
we can make the most impact. 



24 


Senator Glenn. I will ask you both about this. How much of this 
is just pure, old fraud, crooked dealing, crooked billing, as opposed 
to systemic problems as billing codes and things like that that Sen- 
ator Grassley mentioned a little while ago? Is the billing code thing 
a major problem? 

Mr. Mangano. It is a major problem in some areas, particularly 
in the durable medical equipment area, where some of the codes 
are broader than they should be. They encompass several different 
kinds of pieces of equipment that fit that code. When people decide 
to abuse the program — and I have to emphasize it is their decision 
to abuse it — they know what they are doing. When they supply 
something that is less expensive — ^when they do that, it is very dif- 
ficult to catch. 

We find coding problems also in other areas of the program — hos- 
pital admissions, for example, where we find some evidence of hos- 
pitals charging for a higher diagnosis code than was actually deliv- 
ered. In physician offices, we find those problems as well. 

I have to echo what the Chairwoman said earlier this morning, 
that most providers are honest, decent people, who play by the 
rules in this program, but there are others who do not do that, and 
they want to enrich themselves at the expense of this program 

Senator Glenn. Is your IG staff adequate to take all this on? I 
am a big supporter of the IGs; it was my legislation that expanded 
the IGs here, so I have worked very closely with the IGs, and I 
think that in general, they do an excellent job. I think it is one of 
the real success stories in government. But do you have enough 
people to get into this, and could you really make a major dent if 
you had more people or more resources? 

Mr. Mangano. Clearly, we could do far better with more re- 
sources. That is why last year, the Kassebaum-Kennedy bill was 
such a welcome addition for us in that it will give us increases over 
the next 7 years and will help us do our job far better. 

Let me give you one statistic which I think may get to your ques- 
tion. Our office is made up of evaluators, investigators and auditors 
by and large, in addition to some of our legal staff. We now have 
about one investigator for every $1 billion in Medicare expendi- 
tures. Now, we are going to be growing over the next few years, 
and we are going to do a better job, but it shows you where we are 
starting from. 

Senator Glenn. Has asset forfeiture ever been applied in this 
area like it is in some other criminal areas, Mr. Owens? 

Mr. Owens. Certainly. 

Senator Glenn. Is that an effective tool? 

Mr. Owens. I believe it is, sir, yes. We attempt to use that as 
a remedy in this area to the full extent that we can. 

Senator Glenn. Are there any cases you can tell us about where 
that has worked, where you really went after people and got a lot 
of money back on asset forfeiture? 

Mr. Mangano. I can give you one example. 

Senator Glenn. Good. Mr. Mangano, go ahead. 

Mr. Mangano. Down in Florida, we had a durable medical equip- 
ment salesman who had stolen $70 million from the program. We 
were able to attach his assets and get back about $34 million that. 
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under other circumstances, if we had not had asset forfeiture, may 
have been very difficult to get. 

Mr. Owens. I am told that in the one example I cited of the 
Pennsylvania man who created a company that virtually had no 
employees and did no testing that we did apply asset forfeiture 
there, and that we are going to recover in the range of $1 million 
in that particular case, too. 

Senator Glenn. Good. And the asset forfeiture laws do apply in 
this area as well as other areas, I gather; is that correct — ^we do 
not need additional legislation, then? 

Mr. Mangano. That is correct, and one of the provisions of the 
Health Insurance Portability and Accountability Act last year was 
that the asset forfeiture seizures would be returned to the Medi- 
care Trust Fund. So I think it will help improve that situation. 

Senator Glenn. Senator Harkin says he thinks competitive bid- 
ding is going to solve much of this problem. In your view of this, 
having worked up close with it, do you think that is a correct anal- 
ysis? 

Mr. Mangano. Absolutely. We have done any number of reviews. 
We and the General Accounting Office have looked at this oxygen 
issue for the last 5 years, and it just proves so clearly that competi- 
tive bidding would help. In all the durable medical equipment 
areas, competitive bidding will help. 

Now, it is going to be a little different than what the Veterans 
Administration does, because the VA will competitively bid for all 
of its business across the country, or bid for regions of the country. 
Since Medicare is dealing with individual beneficiaries, the com- 
petitive bidding process has got to be a little different. But they can 
do more localized competitive bidding, allowing companies to bid 
for contracts on those products for those areas. It clearly will bring 
the price down. 

Senator Glenn. Mr. Owens. 

Mr. Owens. Yes, I would agree. I think one of the problems that 
is occurring here is that the profit potential is so great for these 
companies that it encourages people to come in and bilk the sys- 
tem, and if the profit levels were brought down with competitive 
bidding, I think that would discourage a lot of people from coming 
into the business. 

Senator Glenn. Do you get much help from whistleblowers, from 
people who feel the bill they have gotten is not correct, and they 
let you know about it, or other people who work in the system 
somewhere, in HMOs or in doctors’ offices or equipment suppliers 
or whatever, who see these things happening and, just out of plain 
good citizenship let you know? How often does that occur? Do we 
need more hotlines, fewer hotlines, more encouragement in that 
area? Would that help? 

Mr. Mangano. We do have a hotline, and we have been oper- 
ating it in its current mode for about the last 2 years. In that time 
frame, we have been able to recover just under $8 million. These 
tend to be very small claims — individuals looking at their bills and 
finding problems with them. So we have found it to be useful in 
that it has brought that kind of money back. 
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There are also a number of cases that we are doing right now 
that we have not completed which could bring substantially larger 
amounts of money back to the Medicare program. 

There is also another activity called the qui tarn provision, which 
is really for whistleblowers who file with the Department of Jus- 
tice. In the last 3 years, we have had an explosion in the number 
of qui tarn suits. Private citizens bring suit against a provider for 
abusing the program and ask the Department of Justice to join 
that suit. 

Three years ago, we investigated 40 of those cases. This year, we 
will probably do 200. So I think that shows you the explosion in 
that area. We have already brought back well over a quarter billion 
dollars through qui tarn suits over the last 5 years. 

Senator Glenn. Has the Department tried any outside con- 
tracting with people who would do the policing, in effect, and would 
do the analysis of billing and so on, and bring those cases to you? 
Has that ever been done? 

Mr. Mangano. Well, the one project that Senator Harkin talked 
about that was put into legislation just this past year creates a sys- 
tem of senior citizens who will work in their local communities as 
educators and resources. They will work with senior citizens at 
local places, senior centers and the like, to help them understand 
what is fraud and abuse and how to report it. That has just been 
created. I think the grants that were given out are being managed 
by the Administration on Aging, and we are working with them in 
that. Over the next year, we will have an opportunity to see how 
that works. 

Senator Glenn. That is one direction, but what I was thinking 
more about was some private group that would be like a private 
investigator that would investigate these things and bring them to 
your attention. Has that ever been done on a full-time basis? In 
other words, they would be somewhat the same thing you do in 
your shop, I guess, except by contract outside. 

Mr. Mangano. Well, over the last several years, the qui tarn pro- 
vision has enabled a number of law firms to start hiring private in- 
vestigators. That is one of the reasons we are seeing such an explo- 
sion in the qui tarn suits. 

Mr. Owens. Senator, if I could just comment briefly on your 
question about cooperating individuals, while we have not seen a 
lot of individual beneficiaries come forward with relatively small 
individual claims, we have a number of cooperating individuals 
who are people operating within the health care industry who have 
been extremely helpful to us. I mentioned that we have several on- 
going undercover operations, and we have used this technique in 
the past to address areas of fraud here, and a number of people op- 
erating in the industry have worked with us and are assisting us 
in this effort. 

Senator Glenn. Our end of this whole thing is to make sure that 
the legislation end of it is taken care of, that we have the proper 
laws on the books that will address this and then go for enforce- 
ment on it. 

Do we need any additional laws, or is it adequate out there right 
now? 
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Mr. Mangano. Well, we are endorsing a few of them. One of 
them is not to apply the bankruptcy provisions to persons who de- 
fraud the Medicare program or other health care programs and try 
to immediately declare bankruptcy. 

We have in a number of situations had small firms that have de- 
frauded our program. Once we find out about them and realize that 
this could be a substantial fine and penalty for them, they declare 
bankruptcy. Under the bankruptcy laws, we cannot then get that 
money back. We are asking that bankruptcy protections not be ap- 
plied to the Medicare and Medicaid programs. At some point in the 
future when that provider has the money, we want to be able to 
get that money back. 

We also find some scams like, once we get on their trail, they will 
give the business to a family member or to a close friend who will 
operate it, and they actually stay in the business themselves. We 
think that is important. Most important, we are asking Congress 
to allow the Medicare program to collect Social Security numbers 
for the health care providers. This will enable us to track them 
over time. When somebody gets in trouble with us one time, if we 
have the Social Security number, and they get involved with the 
business somewhere else, we can track them more easily. 

Senator Glenn. Does the Privacy Act prevent that now? 

Mr. Mangano. Yes. We believe that there are problems with 
being able to collect it right now, and that is why HCFA and we 
are asking for a legislative change. We think that if a State can 
get the Social Security number for our driver’s license. Medicare 
ought to be able to get it for its health care providers. 

Senator Glenn. Y^es, I tend to agree with you. 

Mr. Owens. Senator, in that area also, if I might, both the De- 
partment of Justice and the FBI recognize a few areas where we 
think there could be some improvement. One is that under the Fed- 
eral Rules of Criminal Procedure for the grand jury proceedings, 
currently, we can only use information gathered pursuant to grand 
jury subpoena in criminal cases. We have increasingly begun to 
work more and more civil cases in this arena, and it would be help- 
ful to us if we could use information gathered in the grand jury 
process in civil proceedings. 

In another area, the Mckback statute currently applies only to 
the public-sponsored programs. It would be helpful to us if there 
were a kickback provision which applied to the private insurers as 
well. 

The third area would be that pursuant to the Kassebaum-Ken- 
nedy Act, the Department of Justice was given the authority to 
issue investigative demands to obtain records, and that process is 
only useful now — we can only apply it in criminal cases. That also 
would be appropriate, we believe, in civil cases, and that would be 
helpful. 

Senator Glenn. All right, good. With the Chairwoman’s permis- 
sion, we might want to have staff work with you on the proposals 
that you think we should be making here to strengthen what you 
are able to do. I think that would be a good idea and that is some- 
thing positive that could come out of this. 

Mr. Owens. We would be happy to do that. 
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Senator Glenn. Madam Chairwoman, if I might just ask one 
more question. We have some 822 million claims a year. That is 
an enormous job. And just to separate it down into one area, it is 
only 1 percent within home health care, let alone the whole 822 
million, where there is enormous possibility for fraud and abuse. 

Now, you have coming online eventually the MTS, or Medicare 
Transaction System, but there are still problems with that, and I 
will tell you, like the old job, it is “deja vu all over again” — ^we have 
been through this with tax system modernization on this Com- 
mittee with the IRS, where we have about $3.5 billion in computers 
and so on over there now, and the system has just never come to- 
gether yet. 

I have a couple of questions — first, your opinion of this, and is 
it going to work, will it help you if it really comes on? And a second 
question is are you working with IRS to make sure that some of 
the same mistakes are not made here that were made over there? 
They have an even larger problem over there with the hundreds of 
millions, or trillions, or whatever it is, of pieces of information they 
have to process every year. But in this 822 million claims you have, 
it would seem to me that some sort of an information system like 
this is going to be critical to really getting control over this; but you 
have to make sure you do not make some of the mistakes they 
made over there. 

I guess that is a statement as much as a question, but would you 
comment on that? 

Mr. Mangano. Sure, and I think that is probably a question that 
would most properly be dealt with by the HCFA representative, 
who will be testifying a little later. But I do know that they are 
working within the Department and looking at examples of other 
organizations that have put systems up. 

Eventually, when the MTS system is in place, I think it is going 
to be a great help in this area, because it is going to be able to con- 
solidate bills across Part A and Part B, so they can see where the 
glitches are. It is awfully important to find out all the bills that 
providers are issuing for an individual beneficiary, and the same 
thing for the beneficiary side. We really need to know how this 
thing works. 

I know the Health Care Financing Administration is also spend- 
ing a lot of time these days on developing information systems that 
will help them in the fraud area. For example, they contracted a 
year ago with Los Alamos Labs to develop some logic systems that 
will help them to identify aberrances that would cause them to 
then get involved in and to take a more detailed look at it. They 
are developing a number of information systems that will help 
them do a better job in this area. 

Senator Glenn. Thank you. 

Thank you. Madam Chairwoman. 

Senator Collins [presiding]. Thank you very much. Senator 
Glenn, for your questions and for presiding. 

Mr. Owens, I would like to turn to the issue of how much pene- 
tration there is by organized crime in the area of Medicare fraud. 
Last fall, the Miami Herald reported that health care fraud was 
not only growing, but that it was becoming increasingly violent and 
organized; and indeed, one of the local FBI agents in Florida, 
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speaking at a fraud seminar, said that seven local kidnappings and 
14 homicides had been linked to health care fraud. Similarly, the 
article in the Miami Herald went on to report that the growing 
payoffs and violent punishments are just two signs that medical 
fraud is increasingly controlled by well-organized rings headed by 
kingpins experienced in directing criminal enterprises. And he 
went on to say that there were actually cases where drug traf- 
fickers had gotten out of that illegal enterprise because they found 
health care fraud to be more lucrative and easier to commit. 

To what extent has violent and organized crime entered the 
world of health care fraud? How much of a problem do you think 
this is? Is it growing, or was this just an isolated incident? 

Mr. Owens. I think we should break it down into two categories. 
There has been some discussion in the past about the level of tradi- 
tional organized crime elements involved in health care, and I 
think that is fairly limited. We have had just a handful of in- 
stances where that has occurred. When it does occur, we certainly 
give it priority. 

On the incidents referred to in Miami, we spoke at length with 
our supervisor there, and he insists he was misquoted as to specific 
numbers, but I think the underlying theme there is true — there 
have been a number of incidents of violent crime in the Miami area 
involving health care industry participants, and that has caused us 
some concern. There is a Violent Crime Task Force in Miami that 
has worked a number of these cases, and they have prosecuted a 
number of people for it. But that is a trend that we have seen 
there, and we are looking at it. 

To the extent that we could ever identify organized rings in- 
volved in health care fraud as well as violent crime, such as 
kidnappings or murder or extortions, we would be very aggressive 
in attempting to apply the RICO statute there. We have had dis- 
cussions with the U.S. Attorney’s office in Miami and the Depart- 
ment of Justice about doing that very thing. 

But at this point in time, we really have not been able to develop 
a tremendously close link there, although there are incidents where 
a number of violent criminals have infiltrated the health care in- 
dustry. And in some instances, as the article indicates, we know 
that prior convicted drug felons have entered the industry. 

So it is a problem, and we are looking at it, but I think it is fairly 
isolated. We have not seen it to a large extent in other areas of the 
country. We see ethnic groups involved in systemic types of fraud 
in the industry, but we have not seen the violence associated with 
it in other areas as much as we have in the Miami area. 

Senator Collins. Why is Miami such a center for Medicare 
fraud? I noticed the concentration of your FBI health care squads 
in that area. Is it just that the percentage of elderly people living 
in Florida makes it a tempting target? Is it tied to the drug trade? 
Why the problems in Southern Florida? 

Mr. Owens. It is probably a combination of things. One of the 
things we did when we started to allocate the additional resource 
that we got from last year’s legislation was that we looked at the 
expenditures of Medicare and Medicaid around the country, and we 
determined, I believe, that 10 percent of the expenditures are in 
just Dade and Broward Counties, obviously because of the elderly 
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population there. But there has been a tremendous explosion in the 
number of health care providers that have located in that area, and 
as I said, we do have instances of other criminals infiltrating the 
industry there. So I think it is really a combination of factors. And 
we have three full squads dedicated to health care fraud, probably 
30 to 35 agents investigating health care fraud in Miami. 

Senator Collins. In view of the magnitude and scope of the 
fraud, abuse, wasteful practices, the combination of the factors we 
have been talking about, I want to follow up on the questions that 
Senator Glenn has asked you previously: What can we do about 
fraud in the Medicare program? To understand what remedy is 
most appropriate, we have to understand more about the 
vulnerabilities of the system, and I would be interested in having 
both of you identify the primary weak link in the Medicare chain, 
that is, what is the primary reason why the system is so vulnerable 
to the kinds of abuses that we have talked about today? 

If we could start with you, Mr. Mangano. 

Mr. Mangano. Well, it really differs by the service area itself. In 
the home health area, the specific vulnerabilities are that it is a 
cost-based system, there are no limits on the benefits, there is no 
requirement that a physician actually see a patient and diagnose 
the patient for the plan of care. The physician has to write the plan 
of care but does not have to see patients or diagnose them. 

Those are some very powerful vulnerabilities in this system, and 
we have to reverse that. We have to have the physician playing a 
more important role, like requiring the physician to actually see 
the patient and diagnose the patient before he writes the plan of 
care. 

We think that the cost-based system is just plain wrong. There 
ought to be an incentive on the provider’s part to keep costs reason- 
able. Moving toward a prospective payment system, a cap on the 
number of services, or a cap on the dollars of services would all be 
good methods. 

In the nursing home area, we have this split between Medicare 
Part A and Medicare Part B. Medicare Part A is a cost-based sys- 
tem, where the nursing home determines what its costs are and 
then bills the Medicare program for that. Then they start to split 
out services that they can bill under the Medicare Part B program. 
But the nursing home is not actually billing it themselves. You will 
have service providers come in from the outside and say, “We can 
take care of your patients’ psychological problem; we will come in 
three times a week and visit your patients.” Now, from that outside 
provider’s point of view, this is wonderful, because they have a cap- 
tive audience of a lot of people whom they can bill for. 

The same thing happens with durable medical equipment sup- 
pliers. They will come in and see this vast array of potential per- 
sons they can bill against. Well, the nursing home never even sees 
those bills, so there is nobody in charge of really seeing what the 
total cost of care is for that beneficiary. 

We think we need to go to prospective payment here to cover all 
the Medicare Part A costs and really fold it together with Medicaid 
and then, for the Part B side, have one consolidated bill that comes 
from the nursing home, not from the durable medical equipment 
suppliers or the other persons who deliver services in that setting. 
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With the hospital problem of double billing under Part A and 
Part B, we think a solution here is to implement compliance pro- 
grams. One of the things that we are spending a lot of time on 
these days is to develop a voluntary compliance program for each 
industry that we are working with. We released in February a vol- 
untary compliance plan for the laboratory industry. The lab indus- 
try in the last 3 to 4 years has been subject to over $800 million 
in recoveries in the Medicare and Medicaid programs because of 
abuses that they have perpetrated out there in their community. 

So what we have basically done is say, “Here are the things that 
we think you ought to do as an industry to stay in compliance. You 
have to do things like give somebody in your organization responsi- 
bility for fraud and abuse, train your staff, have periodic audits to 
make sure that you are billing properly, and reporting billing 
abuses to appropriate authorities when they are discovered, and so 
on.” 

We work with the industry to develop that; so it is a cooperative 
arrangement. We are now moving into the hospital area, and we 
will be moving through each of the major industries. We think in- 
dustry has just as much at stake in coming up with effective com- 
pliance programs. 

Senator Collins. Mr. Owens. 

Mr. Owens. Just very briefly, obviously, there are a number of 
factors that play into it, but certainly, the growth in the amount 
of expenditures in the program as well as the growth in the num- 
ber of claims have made it very difficult, I am sure, for HCFA to 
keep up with that. 

But I think one of the primary problems is the level of controls 
that can be instituted into the system, from the way provider num- 
bers are obtained to systems of looking for aberrant payment pat- 
terns, things of this type. 

This is a little bit beyond our area, of course, because we just do 
investigations, but what I think is important and plays into the ef- 
fort here is that whenever we complete an investigation and convic- 
tions are obtained, we disseminate a memorandum to the Depart- 
ment of Health and Human Services as well as the U.S. Attorney’s 
offices, indicating what our investigation uncovered, and hopefully, 
those serve to help them identify areas where they might want to 
make improvements. 

Senator Collins. I have a few more questions. First, I would like 
to know how each of you would evaluate the performance — and per- 
haps this is really more of a question for you, Mr. Mangano — of the 
fiscal intermediaries with which Medicare contracts? How effective 
are they in protecting the Medicare program against fraud and 
abuse, particularly in the home health care industry? You have 
given us disturbing statistics based on your audits and investiga- 
tions for a number of questionable claims or improper payments. 
That suggests to me that somebody is not watching the store very 
well, that someone is not doing an effective job of checking. 

Mr. Mangano. Well, I think I have to answer it in this way. The 
Medicare contractors get paid on the basis of the number of claims 
they process and on how quickly they process them. There is a cost 
per claim that I believe is under $1 or $2 for each claim they re- 
view. So we have to think about what is possible to review with 
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less than $2 per claim. That means that you are going to be doing 
a very cursory review to see if the services were provided. 

Unfortunately, those claims will merely state the service that 
was delivered. The contractors do not receive the medical record 
that goes with that to determine whether the service was needed, 
how it was delivered by a physician, and so on. 

On the program safeguard side, the amount of money that has 
been given to the contractors has really been stagnant since 1988, 
except for the big change that occurred in last year’s legislation. 
We think they will do a better job in the future because they will 
have more money to spend on those kinds of activities. As they do 
that, their job will get better. 

They also need better edits. When they see claims, there ought 
to be ways to institute edits on the basis of the investigations that 
the FBI and ourselves have undertaken and on things that HCFA 
knows about the kinds of abuses that are being perpetrated. If we 
can spot some characteristics, some profiles of abusers, we can in- 
stitute those as edits in the system. Now, some of them exist al- 
ready, and where they are used, that is very useful; but we need 
more. 

Senator Collins. Are repeat offenders a problem in this pro- 
gram? Is it easy for an individual to simply go out of business in 
one State and show up in another State as a home health care pro- 
vider, for example? 

Mr. Mangano. Once a provider is convicted of something crimi- 
nally, we will exclude them not only from Medicare, but from all 
other Federal health care programs. They have to spend at least 
5 years outside the program depending on the period of time that 
we exclude them. Then they can come back into the program, and 
there is no prohibition against them. 

Even though people have been excluded, we have found instances 
where they actually have come back into the system in another 
State, and maybe the Medicaid agency in a new State did not real- 
ize that these persons have been excluded. 

I mentioned earlier the problem we have when people get in 
trouble with us, then transfer the business to a relative or a friend, 
but actually, they are still running the business. Those are the 
kinds of problems that exist out there. 

Senator Collins. One final question for you, Mr. Mangano, and 
it deals with the unpublished audit that several of us have referred 
to and that was reported in The Wall Street Journal. 

In the staff briefing, the Inspector General’s office indicated, as 
I mentioned in my opening statement, improper payments are 
higher than expected — perhaps 14 percent, or $23 billion — a really 
staggering figure. All of us in the Senate this week have been de- 
bating fundamental changes in Medicare program in order to re- 
store the fiscal solvency of the program. It is very disturbing for us 
to make tough decisions to, for example, means-test the premiums 
paid by elderly beneficiaries when we are losing $23 billion a year 
in waste, fraud or abuse. 

Could you tell us, first of all, what you mean by improper pay- 
ments? How is that term defined? Also, when this new audit will 
be publicly available? 
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Mr. Mangano. In answer to the last question, we will complete 
the review probably around the middle of July and actually issue 
a final report. 

What we are talking about in that $23 billion is anything from 
mistakes of the provider in terms of how they billed the product all 
the way up to fraud and abuse. But every one of these claims 
should not have been paid. Where there is an underpayment, we 
take that into account, along with overpayments. 

These are the net results of improper payments. This could be 
like a physician who billed for something by mistake but actually 
did not provide it. When we went back to check the record, the 
physician realized he made a mistake and said, “No, I should not 
have submitted the bill.” 

For our sample. Medicare is going back and collecting the money 
that was misspent during this time frame. It is everything from 
mistakes all the way through fraud and abuse. 

Senator Collins. It is, in any event, a staggering estimate, and 
we look forward to working with both of you as our investigation 
continues. We are trying to get a handle on not only the scope of 
this problem but, as Senator Glenn and others have stressed, the 
solutions for it. 

I want to thank you very much for your testimony and coopera- 
tion with us this morning. 

I will now ask our next panel to come forward. The next panel 
of witnesses includes Leslie Aronovitz, who is currently the man- 
ager of GAO’s Chicago field office and Dayton sub-office. With a 
combined staff of 120 evaluators, these offices conduct studies in a 
variety of civilian and defense programs. Ms. Aronovitz also serves 
as the associate director in the health financing and systems issues 
area, where she directs research on a variety of health issues. That 
is obviously of particular interest to the Subcommittee. 

We will also be hearing today from Professor Pamela Bucy, who 
is the Bainbridge Professor of Law at the University of Alabama 
Law School, and who has written a number of articles on health 
care fraud. Prior to joining the world of academia. Professor Bucy 
was an Assistant U.S. Attorney for the Eastern District of Mis- 
souri, where she established and served as coordinator of the 
Health Care Fraud Task Force. 

We are particularly pleased that both of you were able to juggle 
your schedules and accommodate the Subcommittee’s need to post- 
pone the hearing yesterday. 

Again, pursuant to Rule 6, I am going to ask you to stand and 
be sworn in. Do you swear that the testimony you will give to the 
Subcommittee will be the truth, the whole truth, and nothing but 
the truth, so help you, God? 

Ms. Aronovitz. I do. 

Ms. Bucy. I do. 

Senator Collins. Thank you. 

Again, because of the time restrictions, I am going to ask each 
of you to limit your oral testimony to 10 minutes, but I will assure 
you that your testimony, which in both cases is excellent and ex- 
tensive, will be made part of the Subcommittee record. 

We will start with you, Ms. Aronovitz, please. 
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TESTIMONY OF LESLIE G. ARONOVITZ,i ASSOCIATE DIREC- 
TOR, HEALTH FINANCING AND SYSTEMS ISSUES, HEALTH, 

EDUCATION AND HUMAN SERVICES DIVISION, U.S. GENERAL 

ACCOUNTING OFFICE 

Ms. Aronovitz. Thank you, Madam Chairwoman. 

I am pleased to be here today to discuss the problem of fraud and 
abuse in the Medicare program. At the risk of repeating points 
from other witnesses, I will try to be brief and highlight a few im- 
portant issues. 

Medicare is an inherently high-risk program because of its size, 
complexity and rapid growth. In addition, HCFA’s efforts to fight 
Medicare fraud and abuse have not been adequate to prevent sub- 
stantial losses because the tools available over the years have been 
underutilized or not deployed as effectively as possible. 

Let me discuss a few examples which illustrate my point. First, 
I am going to talk about funding for program safeguards. Due to 
budget constraints, the number of reviews of claims both on the 
Part A and Part B side have dwindled significantly. 

Let me focus your attention on our first graphic showing the de- 
clining rate of claims reviewed since 1989. As you can see, while 
the volume of claims has increased to over 800 million in 1996, the 
actual number of claims reviewed has stayed relatively stable, so 
the effect is that the percentage of claims being reviewed is now 
down to about 9 percent as compared with 1989 when about 17 
percent of claims were reviewed. 

As others have indicated, the deterioration of Medicare’s controls 
over home health payments also exemplifies the effect of the inad- 
equate funding of payment safeguards. As noted on our second 
graphic, between 1988 and 1996, Medicare spending for home 
health grew from $2.1 billion to $18 billion, and by the year 2000 
is projected to exceed $21 billion. Along with increasing expendi- 
tures, the number of home health agencies has also increased from 
about 5,800 to over 9,000. However, as we reported in 1996, Medi- 
care’s review of home health claims plummeted from 62 percent in 
1987 to 3 percent or less in 1996, despite the dramatic rise in home 
health care expenditures. 

Independent of the question of adequate funding is the issue of 
whether available safeguard dollars are being used as effectively as 
possible. HCFA has not taken full advantage of the controls con- 
tractors could use to screen for inappropriate claims. One chronic 
problem is that HCFA has not coordinated contractors’ payment 
safeguard activities, and as a result, the opportunity to avoid sig- 
nificant Medicare expenditures has been lost. 

Let me focus on my third graphic, which shows that many con- 
tractors do not screen claims for costly services. In 1996, we re- 
ported that of the 29 contractors processing Part B claims in 1994, 
17 of them — only 17 — could give us information identifying their 
medical policies and the pre-payment screens they used to ferret 
out obviously inaccurate claims. 

Of the 17 contractors, only 41 percent screened for echocardio- 
grams, despite the fact that Medicare spent $850 million that year 
for that one test. If you look down the list, less than 50 percent of 


^The prepared statement of Ms. Aronovitz appears on page 85. 
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the contractors that we studied had prepayment screens for Medi- 
care’s most common and costly services. 

Let me give you an example for an eye exam claim. If a con- 
tractor had a medical policy explaining under what conditions an 
eye exam would be acceptable, a claim would come in, and the di- 
agnosis should match or in some way justify that particular claim. 
We found cases where a claim for an eye exam was justified by a 
diagnosis of indigestion or something that silly. So there is a tre- 
mendous opportunity for contractors to better screen the claims 
and develop medical policy, because until you develop a medical 
policy, you cannot enforce it with a prepayment screen. 

In addition to HCFA’s management of its claims processing con- 
trols, its automated information systems have been unsatisfactory. 
As a result. Medicare’s information systems and the staff moni- 
toring claims have been less than effective at spotting indicators of 
potential fraud, such as suspiciously large increases in reimburse- 
ments over short periods of time, improbable quantities of services 
claimed, like the $5,000 claimed for bandages for a 3-week period 
of time for one nursing home resident, or duplicate bills submitted 
to different contractors for the same service or supply. 

The system that HCFA is trying to develop would combine Part 
A and Part B and, as Mr. Mangano said, a very important feature 
would be that all the claims submitted on behalf of a particular 
beneficiary would be in one place, and it would be a little bit easier 
to be able to determine whether those claims were justified. 

However, because of acknowledged system weaknesses, HCFA is 
in the process of acquiring this new, multi-million-dollar automated 
system, which is intended to replace Medicare’s multiple auto- 
mated systems and enhance significantly its fraud and abuse detec- 
tion capabilities. However, HCFA has not effectively managed the 
process for acquiring this system. Now, schedule delays and grow- 
ing cost projections from a $151 million estimate in 1992 to about 
a $1 billion estimate this year have forced HCFA to halt much of 
system’s development while the agency reassesses its acquisition 
plans. 

Finally, less than adequate oversight has also resulted in little 
meanin^ul action taken against Medicare HMOs found to be out 
of compliance with Federal law and regulations. This is an impor- 
tant area that I would like to talk about a little bit, because it has 
not really been mentioned heretofore. 

Many people feel that the problems associated with fee-for-serv- 
ice claims are ameliorated when you go to HMOs. However, HMOs 
in the risk contract program brings its own set of vulnerabilities 
and concerns that we have done some work on and are very con- 
cerned about. 

Other than requiring corrective action plans, HCFA has not sanc- 
tioned poorly performing HMOs using the tools it already has. 
These include excluding noncompliant HMOs from the program, 
prohibiting continued enrollment until deficiencies are corrected, or 
even notifying beneficiaries of the HMOs cited for violations. 

Accumulated evidence of in-home sales abuses coupled with the 
high rates of rapid disenrollment for certain HMOs also indicates 
that some beneficiaries are confused or are being misled when they 
enroll and are dissatisfied once they become plan members. 
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In addition, consumer information that could help beneficiaries 
distinguish the good plans from the poor performers is not made 
publicly available. 

Senator Collins. Excuse me. I am going to have to interrupt you 
so we can take a very brief recess until Senator Glenn returns; 
then he will resume the hearing, and I will return from the Senate 
floor as quickly as I can. There are only 4 minutes remaining for 
the vote. 

I apologize for having to interrupt, but I am sure Senator Glenn 
will be back shortly, and he will preside until I return. 

Thank you. 

[Recess.] 

Senator Collins. The Subcommittee will come back to order. 

We will catch our breath while Ms. Aronovitz completes her 
statement. Thank you. 

Ms. Aronovitz. Thank you. 

I was talking about the chart that you see here, although I know 
it is very tough for you to see, and I will try to describe it. 

It shows that in 1995, the disenrollment rates — and we are talk- 
ing about HMOs in the Medicare program risk contracts — the 
disenrollment rates of Medicare beneficiaries in various HMOs in 
Miami. As you can see, the percent of members disenrolling in a 
single year, 1995, ranged from about one in ten to about one in 
three for different HMOs within the same market. Although there 
may be several explanations for this, this type of information would 
certainly be valuable to beneficiaries in their ability to make more 
informed choices about competing plans. That information is not 
routinely disseminated to beneficiaries, and instead, they have to 
on their own obtain information from all the plans, try to see if 
they can get some consistency in the plans, and try to compare on 
their own. It is a very arduous and long and involved process. 

You have heard about recent proposed legislation, chiefly, the 
Kassebaum-Kennedy legislation and the budget reconciliation legis- 
lation currently being considered by the Congress, that would 
refocus attention on various aspects of Medicare fraud and abuse. 
The implementation of the enacted provisions, such as the addi- 
tional funding for special anti-fraud initiatives and the promise of 
proposed legislation such as the authority to prevent all convicted 
felons from being Medicare providers, offer the potential to reduce 
Medicare losses attributable to unwarranted payments. 

But there must be judicious changes in Medicare’s day-to-day op- 
erations involved HCFA’s improved oversight and leadership, the 
mitigation of system acquisition risks and HCFA’s appropriate ap- 
plication of new anti-fraud and abuse funds to reduce substantial 
future losses. 

Moreover, as Medicare’s managed care enrollment grows, HCFA 
must work to ensure that beneficiaries receive sufficient informa- 
tion about HMOs to make informed choices and that the agency’s 
authority to enforce HMO compliance with Federal standards is 
used. To adequately safeguard the Medicare program, HCFA needs 
to meet these important challenges promptly. 

How HCFA will use the funding and authority provided under 
the Kassebaum-Kennedy Act to improve its vigilance over Medicare 
has not yet been determined. The outcome is largely dependent on 
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how promptly and effectively HCFA implements the Act’s provi- 
sions. 

As we have highlighted today, weak monitoring, poor coordina- 
tion and delays have characterized HCFA’s past efforts to oversee 
fee-for-service contractors, the system acquisition process, and 
Medicare managed care plans. Thus, even with the promise of the 
Kassebaum-Kennedy Act and the potential enactment of additional 
legislation, the prospects for HCFA’s success in combatting Medi- 
care fraud and abuse remain uncertain. 

Madam Chairwoman and Senator Glenn, this concludes my pre- 
pared remarks, and I would be happy to answer any questions. 

Senator Collins. Thank you very much. 

Professor Bucy. 

TESTIMONY OF PAMELA H. BUCY,i BAINBRIDGE PROFESSOR 
OF LAW, UNIVERSITY OF ALABAMA SCHOOL OF LAW 

Ms. Bucy. Madam Chairwoman, Senator Glenn, I appreciate the 
opportunity to be here, and I applaud this Subcommittee’s atten- 
tion to the issue of health care fraud in the Medicare program. 

I would like to touch on three themes, two of which have been 
discussed somewhat here. The first is that if we really want to do 
something about health care fraud, we must make systemic 
changes in the payment system. That is really the major way to af- 
fect health care fraud. 

The second theme I would like to address is privatizing the fraud 
cops; how do you marshal the private resources that are out there 
to detect fraud. 

The third thing that has not yet been mentioned but I would like 
to touch on is the danger of overcriminalization. 

Last, if I have time, I would like to touch on fraud that will occur 
as we move more toward a managed care reimbursement system. 

First, systemic changes in the payment system. As a prosecutor 
I often felt like indicting HCFA. It was difficult to understand why 
the payment system worked as it did. There have been very, very 
good suggestions here, and I would echo a couple of those. 

First, the billing system has to be simplified. Subtitle F of the 
Health Insurance Portability and Accountability Act (HIPAA) actu- 
ally directs HCFA to do this, but it gives HCFA 18 months to do 
it. That is not realistic. Nor should HCFA be allowed to take the 
16 years that it has apparently taken on a recommendation made 
by this Subcommittee in 1981. But that would be the primary thing 
that could be done to affect the amount of fraud and abuse that is 
going on. 

Second, we should have stronger credentialing of health care pro- 
viders. There are horror stories about the quality of some of the 
providers entering the health care field. Some are in the written 
statements by witnesses today. Three things ought to be examined 
in credentialing health care providers. First, the training of the 
people who are providing the services. Second, the fiscal viability 
of the entity that is providing the service, to make sure it is not 
going to go belly up or that it is not on shaky ground. Often, a le- 
gitimate provider can turn to fraud because it just does not have 


^The prepared statement of Ms. Bucy appears on page 107. 
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the financial resources to do what it has undertaken. Third, every 
health care provider ought to demonstrate that it has a plan in ef- 
fect to monitor the fraud internally; a compliance plan. 

The third systemic suggestion I have to ensure that the new 
army of “fraud cops” are adequately trained. As I think both of the 
gentlemen on the last panel testified, there are tremendous re- 
sources going into health care fraud prosecution. I have two stories 
about cases with which I have been involved that demonstrate why 
it is essential that we adequately train the army of health care 
fraud investigators and prosecutors that HIPAA has mobilized. 

The first case is one that I was involved with when I was a pros- 
ecutor in St. Louis. It involved an obstetrician who was also a co- 
caine addict, who had cash flow problems. When he was running 
out of money, he would go through his patient files and see who 
was a few weeks, maybe 5 or 6 weeks away from her delivery date. 
He would call them up and say, “I have been reviewing your file, 
I see some complications, and you need to come on in and let me 
deliver that baby.” None of it was true; there were no complica- 
tions. 

Well, we prosecuted him and convicted him for felonies. Not only 
was he hurting his patients, but he was doing every kind of billing 
fraud you could imagine. He was upcoding, he was billing for serv- 
ices that he was not providing, and he was billing for unnecessary 
services. 

He was convicted of felonies, he was excluded from the program, 
and he lost his medical license. And now, with the asset forfeiture, 
all the eligible assets he had could be forfeited. That is exactly the 
kind of case that ought to be criminally prosecuted. 

The other case that I would like to tell you about is one that in- 
volves a physician in upstate New York whose name is Naveed 
Siddiqi. He is 60 years old. He is board-certified in internal medi- 
cine, oncology and hematology. In 1989, HHS opened an investiga- 
tion on him. In 1991, he was convicted of five felony counts of 
Medicare fraud. He was acquitted on 72 counts. He was excluded 
from Medicare for 5 years. He went before the New York Licensing 
Board. He ended up with only a reprimand; he did not lose his li- 
cense. 

Prior to his conviction, he was making about $825,000 a year as 
an oncologist. After his conviction, he secured a job at the VA, 
worked full-time and earned about $80,000 — still a good salary, but 
obviously substantially less than he was making. 

In 1996, on Halloween of last year, the Second Circuit on Dr. 
Siddiqi’s habeas corpus petition, set aside his conviction. The court 
said that his trial had been a “trial by ambush”; the Court said 
that it was setting aside his conviction because it had been a mis- 
carriage of justice. Dr. Siddiqi had billed for two patients who re- 
ceived chemotherapy while he was out of the country. Now, that 
looks like pretty blatant fraud. I can tell you as a prosecutor that 
I would have looked at that, and I would have thought: This is 
pretty blatant fraud. 

Dr. Siddiqi submitted a billing code of 96500. Code 96500 allows 
billing for “supervising the administration of chemotherapy.” And 
as the Second Circuit went through in its opinion, the prosecution 
never understood what 96500 meant. The prosecution constantly 
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changed its theory of the case as the trial went on. The prosecutor 
said that Dr. Siddiqi had billed for administration of chemotherapy 
when he did not provide it. The prosecutor said that Dr. Siddiqi 
had double-billed. Finally, the prosecutor argued, well, he did bill 
for supervision, but he did not supervise. 

Part of what the Siddiqi case demonstrate is why we need to 
have simplified billing — there were eight different sources of what 
96500 could mean. The Second Circuit concluded that it was very 
clear that 96500 was ambiguous. It also concluded that was prob- 
ably OK for Dr. Siddiqi to bill as he did — that was all they could 
say — because he set the dosage amount before he went out of town. 
These were patients who had to have their chemotherapy while Dr. 
Siddiqi was out of the country. I am not an oncologist, but from 
what I understand, to set the dosage amount of chemotherapy re- 
quires extensive testing of the patient and calibrating the amount 
of toxin that you are going to give to the patient. Dr. Siddiqi set 
that amount after evaluating the patients, and he arranged for a 
physician to cover for him and gave the physician directions for 
what to do. So in fact, if that is supervision, then he had super- 
vised. 

I think these two cases show two things. First, there are bad 
health care providers out there, and when we find them, we need 
to throw the book at them — the obstetrician in the first case is ex- 
actly the kind we should vigorously prosecute. 

The other thing that these cases show is that health care fraud 
is very difficult to prosecute. Something that looks like blatant 
fraud may not be. It takes a tremendous amount of understanding 
about billing codes and a good sense of what is criminal and what 
is not, to distinguish a crime from an error. 

The cost of the Siddiqi case is not just the cost to Dr. Siddiqi, 
but it is the cost of wasted resources. The prosecution and judicial 
resources that went into prosecuting Dr. Siddiqi should have gone 
to something else, and they did not; they were wasted. 

Also, an unfair prosecution hurts the criminal justice system. 
People look at it and ask, what has gone on here — are the prosecu- 
tors nuts? It cheapens the entire criminal justice system to have 
a prosecution of non-criminal acts. 

Thus, the third suggestion I have, in terms of just systemic 
change is to train our new army of prosecutors and investigators 
so they know what is fraud and what is not. 

Now, in terms of privatizing the effort against health fraud, 
privatizing has tremendous advantages. Obviously, it does not take 
government resources; it does not cost the government anything. 
The qui tarn provisions which were tremendously enhanced in 1986 
have had a very interesting development; they have created a 
group of expert private fraud cops. There are law firms out there 
that have outstanding talent to ferret out fraud and prove it. There 
are accounting firms that are able to do that. Those resources 
ought to be marshalled better in the fight against health care 
fraud. I have a couple of suggestions on how to do that. 

First, there has already been discussion of the role of the carriers 
and the intermediaries. In my opinion, carriers and intermediaries 
have no business being fraud cops; they should not have the re- 
sponsibility of examining their claims for fraud. They get paid for 
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the number of claims they process. If they do a very good job of 
processing their claims, they are not going to be able to look for 
fraud. For this reason, they have an inherent conflict of interest. 

Second, when carriers and intermediaries do find fraud, look 
what it tells us about how they have been processing their claims — 
that they are doing a poor job of it. Furthermore, the more fraud 
they find, the more obvious it is that they have been doing a bad 
job of processing their claims. 

The third thing is that for carriers and intermediaries to have 
their contracts renewed as carriers and intermediaries, they have 
to show that they have a viable fraud detection program. Well, 
when they want to cover up the fact that they do not have a fraud 
program, you have more fraud. Blue Cross/Blue Shield of Michigan, 
for example, just paid a $27.6 million settlement because it con- 
cealed its bad efforts in detecting fraud. 

In summary, my first suggestion of privatizing the fight against 
health care fraud is to take away the fraud detection obligation 
from the carriers and intermediaries and give it to private entities 
which are qualified to do it. 

Now, the Health Insurance Portability and Accountability Act, 
(HIPAA), which just passed, provided that HCFA can contract with 
eligible entities to provide this fraud detection services, but it also 
provided that the carriers and intermediaries are deemed to be eli- 
gible entities to do this. I think the presumption ought to be oppo- 
site — that carriers and intermediaries are deemed to be ineligible 
entities because of this conflict of interest. 

I see that my time is about up, so I will touch on one of my re- 
maining suggestions quickly. RICO ought to be amended to include 
the new criminal offenses that are in HIPAA so that they will be 
RICO predicate acts. This will permit greater use of civil RICO for 
class actions. That is a good way to mobilize the private bar. 

My written materials cover the rest of my suggestions. 

Senator Collins. Thank you very much. Both of your testimonies 
were very helpful to the Subcommittee. 

Ms. Aronovitz, I want to follow up on something the professor 
just said. She said that the fiscal intermediaries have “no business 
being the fraud cops, that there is an inherent conflict.” First of all, 
do you agree with that statement, and if you do, who should have 
this responsibility, and how can we get a handle on this? 

I was very concerned about the chart that you showed where the 
number of claims filed is over 800 million, and the percentage re- 
view has dropped, I believe, 9 percent. It has dropped substantially. 
So whose job is it? Who can most effectively do this job? 

Ms. Aronovitz. I think that whomever can do it needs to do it. 
Mr. Mangano was talking earlier about the fact that right now, 
contractors have to do many things, and they get paid to do many 
things, but their most important responsibility is to process claims 
and do it quickly. 

Once they do that, they also have responsibilities to do safeguard 
activities, and there is a lot of discussion about their ability to do 
that well. And I think some contractors that we visited do a won- 
derful job in certain areas, so in our opinion, it is not across the 
board that they should be excluded except for the fact that they do 
not have the same incentive right now or, admittedly, the same ex- 
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pertise as they do in their first job, which is to process claims, to 
do safeguard activities. 

I think the Kassebaum-Kennedy Act, which gives HCFA the au- 
thority to contract with separate utilization review companies for 
safeguard activities is a really good step. I think Professor Bucy 
would say that fiscal intermediaries and carriers should not even 
be qualified to be able to do that. I do not particularly have an 
opinion on that except that if they did get that separate contract, 
they would have to prove to HCFA that they had the expertise and 
the will to do a good job. Currently, the funding for safeguard ac- 
tivities has gone down per claim. They have a lot less money now 
per claim to do safeguard activities, and it has taken the back 
burner to their claims processing activities. 

Senator Collins. Professor Bucy, I appreciate the fact that you 
gave us two examples in your testimony, one of clearly fraudulent 
activity and the other where it was eventually found that it was 
not a case of fraud. 

One of the issues that I was discussing with Senator Glenn on 
the way back from the last vote is that we have this massive num- 
ber of improper payments made each year, amounting to $23 bil- 
lion. We are trying to determine if some of these improper pay- 
ments are being made by providers who are honest but who do not 
understand the regulations or the paperwork. In other words, are 
there some honest errors that are being included in this figure? 

Based on your experience, could you comment — and actually, I 
would like to hear from both of you on this issue — on how much 
of a problem you think can be attributed to a lack of understanding 
by providers, or to the complexity of the regulations? Or do you 
think the problem is mainly one of true waste, fraud and abuse? 

Ms. Bucy. I think there is an awful lot of misunderstanding. I 
think some of the national initiatives, like the 72-hour DRG initia- 
tive and the PATH initiative, are running into that problem, that 
basically, what they are calling “abuse” has been done by every- 
body, based upon fairly ambiguous regulations. So how can you say 
that is fraud? 

So yes, there is a lot of honest misunderstandings, even sloppi- 
ness; not all billing errors are fraud. I do think that if Subtitle F 
of HIPAA goes into effect, and there is administrative simplifica- 
tion, a lot of the misunderstandings will wash out of the system, 
and we will no longer have to have this debate about how much 
is just an honest misunderstanding because of ambiguous regula- 
tions. And I hope that will be done because that ought to be out 
of the debate. 

Senator Collins. Ms. Aronovitz. 

Mr. Aronovitz. I think there is a lot of discussion about the com- 
plexity of program rules, and that is absolutely true — they are very 
complex, and depending upon how you bill and under what condi- 
tions you are supplying a service, it could get somewhat confusing 
in terms of how you could properly bill. 

There is a lot of discussion that these program rules inhibit more 
aggressive enforcement because you have that exact excuse, that I 
made an honest mistake, I had no intention of hurting or ripping 
off the system. However, it is very, very frustrating to find pro- 
viders who repeatedly, over and over again, commit the same bill- 
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ing errors and the same “mistakes” without ever having to answer 
to any kind of justification. 

We have seen, for instance, in the home health program, when 
the regional home health intermediaries asked for documentation 
to support a particular claim or set of claims, that very often the 
home health agency will not even submit the documentation be- 
cause in their minds — I do not know exactly what is in their 
minds — but what we see is that it is probably cost-effective for 
them to have those particular claims disallowed as they continue 
to bill the program for additional and future claims. 

So if you have repeated billing problems of the same type, and 
you have a total lack of fear about anything happening to you in 
this program, it is very, very hard to imagine that this is totally 
an accidental mistake. So we do worry about this a lot. 

Also, one thing that we have been thinking a lot about to remedy 
this is that providers should be held responsible for subsequent 
mistakes that they make. So that if you could manage to measure 
the cumulative problems that somebody has, if in fact they make 
a mistake the first time, and let us say 2 or 3 percent of their 
claims that you looked at were bad, but then this continues to hap- 
pen, and their cumulative mistakes add up, then you could say, 
look, you are no longer exempt because you say you are confused; 
you clearly have been educated, and now it is time to do something 
to either exclude you or to take more drastic action. And that is 
not typically done at all. 

Senator Collins. Thank you. 

I am, unfortunately, going to have to go vote again, but Senator 
Glenn should be back in just one moment. Let me give you a ques- 
tion to think about during the brief recess. With Medicare moving 
more from a fee-for-service system to a managed care system, some 
have said that will reduce the ability of providers to engage in 
wasteful practices or outright fraud because of the incentives in 
managed programs. Others have said it will just create new oppor- 
tunities. And while I go to vote, I would like you both to think 
about that question so that we can pursue it when I return. 

Thank you. We will take a brief recess. 

[Recess.] 

Senator Glenn [presiding]. We will reconvene the hearing, and 
I apologize for the inconvenience. 

You say there has been pretty good progress made in improving 
Medicare integrity — or that is one of the statements that has been 
made — yet we see that the estimate of the Medicare payments pro- 
cured through fraud and abuse has gone from about 10 percent up 
to 12 percent, and that comes to about $23 or $24 billion worth of 
money here. How are we measuring this? Are we measuring better 
so the fraud is going up, or are we really making progress? We can- 
not be making progress and still have the percentages going up. 
What is your estimate on that? 

Ms. Aronovitz. We have been estimating that from 3 to 10 per- 
cent would be attributable to fraud and abuse in the health care 
system, and you could then extrapolate that to Medicare. That is 
an estimate. 

I am not that familiar with the GIG report since it has not been 
issued yet, but from the articles that I have read, I have noticed 
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that their methodology includes amounts or claims that in fact 
should not have been paid. But the reason why those claims should 
not have been paid has not been actually identified, so in fact some 
of those could be mistakes or unintentional errors or lack of docu- 
mentation where, if documentation could be obtained, then there 
would be — so it is hard to really compare those two numbers until 
we know more about what the OIG study says. 

Senator Glenn. The Health Insurance Portability and Account- 
ability Act that was passed last year is a rather complex thing in 
some ways — Jeff, you have done a lot of work on that, so go ahead 
and ask a question on that. 

Mr. Robbins. The Department of Justice Health Care Fraud and 
Abuse Control Program and Guidelines which were approved in 
January of 1997 by Secretary Shalala and the Attorney General set 
forth a series of relatively uncontroversial goals for a coordinated 
health care fraud and abuse program, and among the goals with 
which nobody can take issue are “coordinating Federal, State and 
local law enforcement efforts, conducting investigations, audits, 
evaluations,” and so forth, “facilitating the enforcement of all crimi- 
nal, civil and administrative statutes, providing industry guide- 
lines, and establishing a national databank.” 

So the question that occurs is where the problem of massive 
waste, fraud and abuse is not a new one, these would not seem to 
necessarily represent fresh new ideas however laudable they are. 

What, therefore, I wonder if you can tell us, is the substantive 
difference that you expect under the HIPAA-mandated program, 
and what is the difference between what has been mandated under 
that program and what has been tried before without apparently 
making a significant dent in the amount of health care money lost 
to fraud and abuse. And second, I think in the GAO statement at 
page 8, there is a reference to an annual evaluation of the pro- 
gram’s effectiveness. I wonder if there is in place a set of specific, 
concrete, meaningful measuring tools that you expect of the GAO 
to hold the program up to every 12 months or so in order to test 
in a meaningful way whether the program is achieving real results. 
If so, what are those measuring tools? 

Ms. Aronovitz. We are in the process — actually, we have been 
mandated by Congress to evaluate the implementation of HIPAA 
by all the parties, and we are in the process of developing a meth- 
odology to do that. So we are not yet in a position to be able to 
state exactly how we are going to go about measuring that. But one 
thing that we are very concerned about, which gets to your first 
question, is the actual implementation of some of the programs 
that are now being discussed. 

In Operation Restore Trust, which you are all probably very fa- 
miliar with, the OIG and HCFA and the Department of Justice and 
others have talked a lot about some of the successes in that pro- 
gram and how they were able in five States to do a very focused 
effort to try to look at fraud in the DME, nursing home and home 
health areas. 

But what has been interesting is that one of the biggest things 
that comes from ORT is the fact that up until that point, there was 
not a lot of coordination between different law enforcement entities, 
so that in fact even though it might sound very strange, there was 
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not a lot of coordination between what was happening in the OIG 
and also in the Department of Justice, where they would get to- 
gether and share information and work on cases together. The 
State is asked in the home health program to certify home health 
agencies; they typically look at the conditions of participation, 
which deal very strongly with quality issues. However, the certifi- 
cation people were not that well-trained to be able to identify po- 
tential overpayments or billing errors or coverage problems or 
whatever, and now they are beginning to learn how to do that, so 
they will then be able to go back to the home health intermediaries 
and say, you know, we went out on the certification, and we have 
a concern about this home health agency; you might want to look 
at it from a fiscal standpoint. 

So one of the things that is very interesting is that some of these 
efforts that are being announced have not been all that well done 
in the past, and now, hopefully, because it is considered to be a 
project that is well-funded, and we will be evaluating it, we are 
hoping that some of these projects will get implemented more com- 
pletely — and that pertains to some of the other projects that you 
mentioned also. 

Mr. Robbins. Ms. Bucy. 

Ms. Bucy. I do not think HIPAA goes far enough. I can give you 
several examples. First of all, HIPAA does give HCFA the author- 
ity to contract with “eligible entities” to serve as fraud cops on the 
Medicare claims, but it also “deems” the carriers and inter- 
mediaries to be eligible entities. So I would change that presump- 
tion so they are deemed to be ineligible entities. 

Second, I do not think the forfeiture provision that was added to 
the criminal provisions goes far enough. Section 249 allows for for- 
feiture of proceeds of the fraud and property that has been involved 
in the fraud. It does not allow for forfeiture of property that has 
facilitated the fraud, which some of the forfeiture statutes do. 

In addition, the new criminal offenses that were created are not 
made predicate acts under RICO. I think this is a serious omission 
which limits RICO’s use by private attorneys in class actions or 
other civil RICO lawsuits. 

Lastly, qui tarn provisions should be expanded to include the 
anti-kickback statute, and that was not added. 

So I do not know that there is everything that ought to be in 
HIPAA. 

Senator Glenn. Thank you. 

Professor Bucy, you have written — and I gather you have written 
this in a number of Law Review articles also — you make some in- 
teresting recommendations. One of them is to require Medicare 
providers and Medicaid providers as well to certify that they have 
provided all necessary services. In other words, they have certain 
responsibilities, and I guess it is your feeling or your experience 
that they have not lived up to these things and that they should 
be prosecutable as well for not living up to this. This is particularly 
important as we move into more of a managed care thing, with 
HMOs and so on. Is this a major problem now that they are mak- 
ing their money, or is fraud just by under-providing and saving 
money and not providing services — I would think that would be 
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much harder to define and to get at than just mispricing of certain 
pieces of equipment. 

Ms. Bucy. You are exactly right, it will be hard to prosecute. My 
suggestion is to make prosecution easier when it is appropriate. 
And again, I have concerns about overcriminalization. But as we 
move to managed care, which uses a capitation type of payment, 
providers lose money if they provide too many services. So that ob- 
viously, there is a financial incentive to underprovide services. 

If there is a certification, say, annually — I think the best way to 
do it would be annually, at the end of the year — ^by HMOs, whether 
they are Medicare, whether they are private pay, whatever — that 
certifies that the HMO has provided all necessary services, a pros- 
ecutor can go back, show a sufficient pattern of underutilization. 
The certification becomes the false statement that the HMO can be 
prosecuted for. 

Certification, may of course, remind providers of their obligation, 
but it also will make prosecution of appropriate cases easier, be- 
cause then you have a false statement. 

Senator Glenn. Do you need additional legislation, or do current 
laws cover that? 

Ms. Bucy. Current laws would certainly allow for prosecution 
once you show a pattern of underutilization; that would be a 
scheme or artifice to defraud to fail to provide the services that as 
HMO is contracted to provide. But it is difficult to prosecute as an 
implicit obligation. It is much easier if a prosecutor can go in, 
present a piece of paper that says, “I certify this,” and that is 
signed by somebody. So it would make the prosecution easier in 
those egregious cases, and I think it should be reserved for the 
egregious cases. That is why I think a certification would be help- 
ful. 

Senator Glenn. I would think that would be covered now. Most 
of these places have to be licensed, anyway. I guess everybody has 
to be licensed by the State, do they not? 

Ms. Bucy. The HMO providers do, but the licensing is not stand- 
ard, and to my knowledge, there is not a certification when you are 
qualified, say, as a Medicare HMO, that says we have provided all 
necessary services. 

Senator Glenn. But there would not be a presumption that just 
because people are in that particular business that they would 
have the responsibility to provide the minimum services of that 
business? 

Ms. Bucy. There would be that implicit presumption, but what 
I am saying is that to prosecute somebody, it will be helpful to 
have an explicit certification. It would be exactly like the Form 
1500 where providers certify that they have provided all medically 
necessary services. 

Senator Glenn. It is my understanding that since 1994, HCFA 
has revoked approximately 1,500 billing numbers for providers. Is 
that a tough process? Is that very difficult to do? 

Ms. Bucy. I think HCFA would be able to tell you that better 
than I. 

Senator Glenn. OK. Have you looked into that, Ms. Aronovitz? 

Ms. Aronovitz. Yes. We have done some work where we have 
looked at the process that HCFA would have to go through to ex- 
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elude a provider, and it is a very arduous process, and it is also 
one that the OIG has a major role in and needs to do a much better 
job. A lot of it has to do with obtaining information from the States 
about Medicaid providers that have been excluded by the States 
and even taking that information and passing it along to the HCFA 
regional offices and then to headquarters, so that action can be 
taken on those same providers. 

What we found in our last study was that very often, a provider 
could be excluded from the Medicaid program and still be billing 
Medicare, because there was not good enough communication, and 
the program was not working well enough. When you are excluded 
from any Federal health program, you are excluded from all of 
them, and that communication is something that is very tricky and 
was not very well done, and it is something that we are still con- 
cerned about and will continue to look at. 

Senator Glenn. Just one additional question. Madam Chair- 
woman, if I could. Across the board, do we need to do anything in 
legislation to help get into this area? Is it mainly a matter of 
money and putting more money into enforcement and so on? Do we 
have all the laws on the books that would enable us to really get 
at this thing, or do we need some additional legislation? 

Go ahead, Ms. Aronovitz. 

Ms. Aronovitz. I think there are always aspects of legislation 
that could be useful. As a matter of fact, I am thinking of one par- 
ticular situation that would require congressional consideration, 
and it has to do with the home health agencies. It was a report 
that we issued to Senator Harkin last week about ways that you 
could assess home health agencies once they have proven that they 
are abusive billers to have to pay or contribute to the cost of doing 
a more comprehensive study on those agencies if they want to stay 
in the program. ^ 

There is legislation that we could talk to you about that would 
help, but what I always get back to and what is very disconcerting 
to me is that we feel that there is still a lot that HCFA could do 
within the money they already have and within the regulations 
and law that already exists. 

And I think that until we get to a point where HCFA takes the 
opportunity and shows the leadership to assure that there is a com- 
prehensive strategy for monitoring claims processing, that HCFA 
makes sure that its acquisition system is properly obtained and 
built and designed, and that other kinds of actions are taken, that 
they use the tools of enforcement that they already have to enforce 
some of the problems that we have noted over and over again, it 
is hard for me to assume that more money and more legislation 
would be the answer. 

Senator Glenn. OK. We might want to have staff work with you, 
and you ideas might help in some legislation in this area. 

Ms. Aronovitz. Certainly. 

Senator Glenn. Ms. Bucy. 

Ms. Bucy. I would echo what Ms. Avonoritz has said, that right 
now, there are more than enough resources, and we just need 
HCFA to do a better job with the resources. In addition to the com- 


1 The GAO Report referred to as Exhibit No. 3 appears on page 180 in the Appendix. 
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ments that I have already made about increasing the forfeiture au- 
thority, adding the HIPAA new offenses as predicate acts to RICO, 
adding qui tarn to the anti-kickback statute, and making sure that 
carriers and intermediaries cannot serve as “fraud cops” claim they 
process, I would suggest that the qui tarn False Claims Act provi- 
sions be amended so that government employees are not eligible to 
serve as relators when the fraud deals with their particular duties. 
I think that is an issue that has been brought up numerous times 
before Congress. 

I would suggest that the standard for corporate criminal liability 
needs to be addressed by Congress. It has been formulated by the 
courts. It is much too broad. I think it is a good example of allow- 
ing overcriminalization. We need to be able to prosecute corpora- 
tions, but under a more reasonable standard. 

I suggest that main justice should be required to approve all in- 
vestigations of publicly held companies. This would be across the 
board, whether for health care fraud or any white collar crime. The 
experience with Columbia HCA, whose stock plummeting with the 
recent investigation in Texas — and the investigation may be com- 
pletely warranted, and I am not getting into that — but just in the 
instances where that may not be the case, I think that share- 
holders deserve that kind of protection. 

The last thing — and I believe there is some leadership from this 
Committee on this already — is to make sure that we have ways of 
monitoring the quality of HMOs. This is where we will see abuse 
and fraud in the future. We need enlightened taxpayers who are 
able to judge the quality of HMOs. This will be increasingly impor- 
tant as we switch more to a managed care system. 

Senator Glenn. Thank you, and we hope that maybe you would 
be willing to work with staff on this if they contact you for your 
ideas in this area. We would appreciate it very much. 

Thank you. Madam Chairwoman. 

Senator Collins [presiding] . Thank you. Senator Glenn. 

Your final statement. Professor, brings us full circle back to the 
issue I raised before I had to go vote. I would like each of you to 
comment briefly on whether you do see a potential for different 
kinds of fraud or increase fraud as we move from a fee-for-service 
environment in Medicare to greater use of HMOs. 

Professor, perhaps you would like to expand a little bit on what 
you were just saying. 

Ms. Bucy. There will continue to be fraud in health care. There 
will be different kinds of fraud because the financial incentives for 
the types of fraud will change as the method of payment changes. 
But I think we are fortunate in the sense that some of the States 
have had experience with managed care already including experi- 
ence with fraud. Some of these States have already developed, on 
a smaller basis, the systems that will work as managed care ex- 
pands nationwide. 

For example, there will be an incentive to enroll fictitious em- 
ployees once we have managed care, and Arizona, in particular, has 
developed some good methods for handling this problem. Medicare 
could use Arizona’s model. 

False cost reporting is another example. This type of fraud will 
be an issue in managed care. As long as we set capitation rates 
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based on cost, there will be an incentive to falsely inflate costs. To 
counteract this, I would suggest that all cost reporting entities be 
required to hire independent “fraud cops.” Certification of accurate 
cost reporting by an independent auditor who is familiar with 
health care fraud would go a long way in deferring and detecting 
false cost reporting. False cost reporting is one of the most difficult 
types of fraud to detect and prosecute, so to try to prevent it up 
front by having a good audit done by outside folks would be help- 
ful. 

Also, with managed care marketing scams are going to increase. 
There is current authority to prosecute these scams, but the “pay 
and chase” approach is not helpful. What we really need are pre- 
ventive measures. Further education of Americans will help pre- 
vent marketing scams as will collecting and publicizing quality con- 
trol information on HMOs. 

There have been instances, especially out in California, of “kiting 
patients,” where Medicaid patients are assigned to an HMO; the 
HMO delays reporting the patient to the primary care provider. 
The HMO thereby basically gets a 30-day float where it does not 
have to pay the primary care provider for taking care of this pa- 
tient. If the patient needs something in the 30 days, they just kind 
of get “lost in the shuffle”; otherwise nobody knows the difference, 
and the HMO gets to keep the amount. 

What they found in California is that when the 30 days was up, 
the HMO would reassign the patient to another primary care pro- 
vider and get another 30-day float. One HMO had 24 percent of its 
patients at any one time not registered with a primary care pro- 
vider. 

I think some very simple things could be done to prevent this 
kind of fraud, such as a certified letter going to the patient indi- 
cating that they have been referred to the primary care provider. 
This would be a copy of the letter that goes to the primary care 
provider. 

To conclude, there will be fraud in managed care. Some of the 
States, notably Maryland, Tennessee, and Arizona have had a fair 
amount of experience with managed care and have worked out sys- 
tems to prevent some of these problems. Consulting their Medicaid 
Fraud Control Units for guidance would be helpful. 

Senator Collins. Ms. Aronovitz, in addition to addressing that 
generally, since this will be my last question, could you also com- 
ment on the disenrollment rates, that is whether they are an indi- 
cator of where HCFA should look for trouble? I am astonished by 
a disenrollment rate of more than 35 percent in 1 year. To me, that 
is a real red flag indicating that there is either a quality or a serv- 
ice or some other problem with the HMO. Please comment on that 
as well? 

Ms. Aronovitz. Absolutely, and what you say is exactly correct, 
and it raises eyebrows to the extent that we feel that something 
has got to be done to look at those. 

In fact, some of the work that we have done — reporting these 
disenrollment rates, we did have evidence to show that HCFA had 
a lot of information about violations or quality problems that were 
occurring in some of the HMOs that have high disenrollment rates. 
So we think there could be a very close correlation between people 
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getting in and getting disenchanted for some reason, and then get- 
ting out. 

But to get back to your basic question, clearly, there will be an- 
other whole set of incentives, as Professor Bucy said, when you 
have a capitation-type set-up. Actually, the temptation could be 
even greater, because in a provider’s case, when they provide an in- 
dividual service, they might get a certain amount of money for pro- 
viding an office visit or whatever, but in an HMO, it is so competi- 
tive to try to get as many beneficiaries as possible, because for each 
one you get, you get several hundred dollars from HCFA to cover 
all the care of that particular beneficiary, and if you do not do a 
very good job, then you could make a lot of money every month on 
having these people enrolled. 

We have done a lot of work, and I think it is way too complex 
at this point or at this time in the hearing to talk about it at 
length, but we would be happy to come and talk to you later, about 
looking at resetting the proper payment rate for HMOs. Right now, 
we believe they are receiving too high a capitation rate, and the 
formula that HCFA uses to try to decide or figure out how much 
to pay HMOs is too high in terms of what we think the elements 
of the formula should be; so that needs to be adjusted. 

There is definitely a strong incentive to underserve. It would ex- 
tend to individual physicians who take on some of the risk, who 
would be paid by the HMO to take on some of the risk and serve 
a patient. So patients are very vulnerable under this system, and 
there need to be very strong protections, quality assurance systems 
that need to be looked at, not just on paper, but actually, people 
need to go out into the field and make sure that the quality assur- 
ance systems and also the process by which people could appeal a 
denial of coverage or other types of complaints — all those types of 
issues certainly need to be investigated much more closely, espe- 
cially when you have information that is occurring. 

So there are tremendous vulnerabilities in this approach, and 
they have got to be dealt with. 

The last thing I want to say is that very often, the marketing 
abuses that we find really come when beneficiaries have no basis 
to make a selection about what HMO to get into. And right now, 
HCFA collects a lot of information that would be extraordinarily 
helpful to a beneficiary to decide what plan to go into. 

On this chart, if you wanted to choose a plan just based on this 
one piece of information in 1995, I think you would probably want 
to choose one of those with a lower disenrollment rate, just be- 
cause, without even knowing why, you would think maybe it is a 
little safer because fewer people are leaving. 

So it is those kinds of questions that I think HCFA needs to be 
more aggressive in helping the beneficiaries work out. 

Senator Collins. Thank you very much. 

I want to thank you both for your testimony and cooperation. We 
look forward to working with you further on this important issue. 

Ms. Bucy. Thank you. 

Ms. Aronovitz. Thank you. 

Senator Collins. Our final witness today is Bruce Vladeck, Ad- 
ministrator of the Health Care Financing Administration, or 
HCFA, which is the agency charged with managing the Medicare 
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program. Since his appointment by the President in 1993, Mr. 
Vladeck has been responsible for the delivery of health care serv- 
ices to 70 million Americans who are served by the Medicare and 
Medicaid programs. 

We very much appreciate your being here today. I know it took 
considerable juggling of your schedule, and we appreciate your ef- 
forts. 

Pursuant to Rule 6, requiring all witnesses who testify before the 
Subcommittee are required to be sworn, I would ask that you 
please stand and raise your right hand. 

Do you swear that the testimony that you are about to give to 
the Subcommittee will be the truth, the whole truth, and nothing 
but the truth, so help you, God? 

Mr. Vladeck. I do. 

Senator Collins. Thank you. 

If you would proceed, we would ask that you attempt to limit 
your oral testimony to 10 minutes. 

TESTIMONY OF BRUCE C. VLADECK, i ADMINISTRATOR, 

HEALTH CARE FINANCING ADMINISTRATION, U.S. DEPART- 
MENT OF HEALTH AND HUMAN SERVICES 

Mr. Vladeck. Thank you very much. Madam Chairwoman and 
Senator Glenn. I am pleased to be here to have the opportunity to 
talk about our efforts to fight fraud, waste and abuse in Medicare 
and Medicaid. We have a prepared statement, and I will, in keep- 
ing with your suggestion and the other scheduling difficulties we 
have had today, to try to keep my opening remarks quite brief 

We understand how important it is to our programs and to our 
beneficiaries that we do everything that we can to ensure the integ- 
rity of the program, to make sure that every Medicare and Med- 
icaid dollar is well-spent, and that goals of efficiency and cost-effec- 
tiveness do not compromise the quality of health care. 

It is also important to emphasize that remedying a very signifi- 
cant and pervasive set of problems that have grown up over a pe- 
riod of years and suffered from years of neglect is necessarily a 
process that takes time and requires a stepwise set of changes. 
When I arrived as HCFA’s administrator at the beginning of this 
administration, there was not a single senior official at the Health 
Care Financing Administration whose full-time job was program 
integrity activities. Many of the issues that have been identified by 
earlier witnesses today obviously involve matters that have gone 
back for quite a number of years. 

Since 1993, we have taken a number of new and aggressive steps 
regarding HCFA’s internal organization, the way in which we con- 
duct business, and work with our partners in the Office of the In- 
spector General, the FBI, the Department of Justice, and the 
States. Operation Restore Trust, which began in 1995, became the 
focus for a lot of our experimentation with development of new 
techniques and new approaches to detecting, combatting and pros- 
ecuting fraud and abuse against the programs. We learned a lot in 
that process. The provisions related to fraud and abuse in the 
HIPAA, previously the Kennedy-Kassebaum legislation, were large- 


1 The prepared statement of Mr. Vladeck appears on page 154. 
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ly the result of proposals that we had been making for several 
years. These fraud and abuse provisions provide us with very im- 
portant tools and, perhaps most importantly, with new resources in 
which to pursue some of the problems, which we have identified. 
In two sets of legislation this year, the President’s budget bill and 
his supplementary anti-fraud and abuse legislation which he an- 
nounced in March, proposed a number of other specific policy 
changes growing out of our experience of the last several years. We 
believe that the President’s proposals will contribute importantly to 
our continuing anti -fraud efforts. We are delighted that, as the rec- 
onciliation process has proceeded in both chambers a large propor- 
tion of the administration’s recommendations and proposals have 
indeed been incorporated into the legislation, passed by the House 
and Senate. 

Just a few other observations, if I could make them very quickly. 
The first is that our underlying philosophy relative to fraud and 
abuse in Medicare and Medicaid should ensure that we need to do 
as much prevention as possible. This prevention philosophy is also 
applicable to health care generally. We have to prevent problems 
from arising, rather than retrospectively engaging in what we have 
come to call “pay and chase” after the fact when problems emerge. 

There are two major components to a philosophy of paying right 
the first time. The first is identifying policies or problems that are 
inherently subject to abuse or inherently awkward in a variety of 
ways. Previous witnesses have suggested a number of examples. 
The second component involves changing the policy to achieve a 
number of objectives, such as reducing opportunities for certain 
kinds of fraud and abuse. 

Therefore, this year’s legislative proposals involving prospective 
payment skilled nursing facilities under Medicare require consoli- 
dated billing for all ancillary and other professional services ren- 
dered to nursing home residents. When implemented, the prospec- 
tive payment provisions will eliminate a major area that has been 
identified by the Inspector General as an area of fraud and abuse. 
This was a subject of the GAO’s testimony. Prospective payment for 
home health care will change very dramatically the issues involved 
with program integrity. 

Similarly, we need the tools, such as competitive bidding for du- 
rable medical equipment and other Part B services to drive out the 
excess profits built into the pricing structures in many parts of the 
Medicare program which make those services particularly attrac- 
tive for people whose motives are less than entirely pure. We are 
delighted that the Senate reconciliation legislation grants HCFA 
the authority, which we have sought for many years, to use the 
mechanism of competitive bidding as a way of setting prices for 
Part B services rather than requiring HCFA to continue to follow 
very cumbersome payment determination methods that are cur- 
rently established in statute in excruciating detail. 

Finally, I wish to emphasize the administration-wide commit- 
ment to anti -fraud efforts. While it may seem to most to be a com- 
mon sensical approach, how significant a change it has been in the 
last 3 or 4 years, as one of the previous witnesses suggested, to 
find an Administration-wide commitment in anti-fraud efforts. For 
instance, the Attorney General, the Director of the FBI, the Sec- 
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retary of Health and Human Services, and the Inspector General 
of the Department of Health and Human Services, and the Inspec- 
tors General of a number of other agencies with important health 
care responsibilities, such as the Office of Personnel Management 
and the Department of Veterans Affairs, have come together on a 
regular basis to have a single administration-wide steering Com- 
mittee on efforts to combat health care fraud and abuse. These en- 
tities are sharing a common database about investigations for the 
first time in history, are exchanging detailed investigative informa- 
tion for the first time, and the benefits of such cooperation have al- 
ready begun to emerge in identifiable cases, prosecutions, convic- 
tions, and exclusions of fraudulent individuals from the program all 
across the country. 

Cooperation among Federal entitles was strengthened by the lan- 
guage in the Kennedy-Kassebaum legislation. This cooperative 
structure was put into place recently, and we believe that it is 
going to pay significant dividends in years to come. 

That is a very brief summary of much material, and I am obvi- 
ously happy to answer any questions that you might have about 
any of these issues, and again, I appreciate the opportunity to be 
with you today. 

Senator Collins. Thank you very much. 

One of my major concerns, which I know Senator Glenn shares 
from a conversation we just had, is that the amount of improper 
Medicare payments are not going in the right direction. They seem 
to be going up with each new report that we get from the GAO or 
the IG’s office. We now have the latest report, which suggests that 
improper payments may be as high as 17 percent, annually. The 
mid range estimate is 14 percent. First, let me ask you whether 
you agree that the problem is getting worse, and if you do not 
agree, how do you account for the findings of the GAO and IG? 

Mr. Vladeck. I do not agree that the problem is getting worse. 
I think we do have some evidence that it is getting less bad — I will 
not say “better,” but that it is getting less bad. The study you cite, 
which was reported in The Wall Street Journal and which will be 
made public in the next month or 6 weeks represents the first ever 
statistically valid national sample audit of Medicare claims pay- 
ment. There is no comparable data available historically with 
which to compare those findings. 

All of the other numbers that have been cited before, involving 
the numbers estimated and the documents from which the figures 
originate, are recognized to be much rougher estimates based on 
much less systematic and much less complete data. Therefore, the 
estimates that will be contained in the Inspector General’s audit of 
HCFA’s fiscal year 1996 financial statement is the first time a na- 
tionally replicable, statistically valid estimate on Medicare claims 
has ever been conducted. 

Senator Collins. I guess I am not comforted by that fact in that 
this new estimate of fraud is higher than the estimates described 
in previous studies. This is the first study that shows an improper 
payment rate of approximately 14 percent. We have a $23 billion 
problem on our hands. 

Mr. Vladeck. We have a very considerable problem. However, 
consideration of other indicators of changes over time, involving 
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categories of billings for the Medicare program where HCFA has 
been most concerned about fraud and abuse and has focused its in- 
vestigative and other efforts over the last 2 or 3 years, we have 
found in the last 18 months or so, a significant reduction in the 
rate of growth of payments for durable medical equipment in Medi- 
care. We would be happy to share the specifics of these findings 
with the Committee. There has been an actual reduction from 1 
year to the next in the dollar volume of laboratory claims which 
HCFA has paid in certain parts of the country. There has also oc- 
curred a significant flattening in the growth of home health care 
claims. We are seeing changes in the trend line in these areas and 
jurisdictions in which HCFA has concentrated its investigative and 
prosecutorial resources. This is why we are seeking to expand these 
efforts performed over the last 2 or 3 years. 

Senator Collins. You mentioned durable medical equipment and 
that you are seeing some progress in that area. I do not know 
whether you were here earlier when some of the witnesses were 
doing comparisons of the amount that the Veterans Administration 
was spending for the same items and citing competitive bidding as 
the reason for the difference. Has HCFA actually been precluded 
from using competitive bidding? I understand the reconciliation bill 
permits you to do so, but in the past have there been legal obsta- 
cles to your using competitive bidding to help control the costs of 
commonly available items? 

Mr. Vladeck. Let me be very careful about this because this is 
very important, and the answer is that except for the possible ap- 
plication of HCFA’s demonstration authority on an experimental 
and trial basis, we have not legally been permitted to use competi- 
tive bidding for setting prices for durable medical equipment. The 
one time in the past in which HCFA publicly announced its inten- 
tion to conduct a demonstration of competitive pricing for durable 
medical equipment, we were specifically forbidden by the Congress 
from proceeding with that demonstration. 

Senator Collins. From your answer, can I assume, now that 
Congress is giving you a green light, that you will aggressively pur- 
sue competitive bidding in this area? 

Mr. Vladeck. Aggressively. 

Senator Collins. Let me ask you a question about the auto- 
mated information systems that are being used to process Medicare 
claims. It is my understanding that HCFA now is in the process 
of replacing those systems with a single, unified system which is 
referred to as the Medicare Transaction Systems. GAO, as I am 
sure you know, issued a report last month which concluded that 
the success of implementing the Medicare transaction system de- 
pends upon HCFA correcting very fundamental managerial and 
technical weaknesses in the program, and one area that I found 
particularly troubling was the cost growth in this project. 

I know that all of us who have tried to implement new computer 
systems find that it frequently costs more than we think, but in 
this case, the estimated cost had increased, I am told, from $151 
million to $1 billion. That is a 600 percent increase in 5 years. 
Could you explain the significant growth in the cost estimate and 
also give us some update or assurances that these problems are 
under control, because clearly, if we cannot get an automated sys- 
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tern that we have confidence in and that works well, that is going 
to undermine the efforts that you are undertaking. 

Mr. Vladeck. I am happy to respond. Let me say first that we 
have informed the GAO through our testimony presented during 
other committees in the past that we believe the GAO’s contention 
indicating the costs have grown from $150 million to $1 billion is 
simply wrong. The GAO is comparing cost estimates that estimated 
two dissimilar things, and there have been increases in the esti- 
mated costs over the life of the project. The design of the project 
has evolved considerably. 

The fact is. Madam Chairwoman, without getting into a long 
technical argument, we are now spending approximately $1.5 bil- 
lion a year operating the current Medicare claims processing sys- 
tem. For instance, over a 10-year period, much of the cost of in- 
stalling a new system is implementing it at the sites at which 
claims are processed. In determining the estimated costs, the incre- 
mental or differential cost of operating a claims processing system 
with the old system and the new system must be considered. This 
is how we obtained our billion dollar estimate. The $150 million es- 
timate, that was made earlier in this decade, was made on an en- 
tirely different basis. Therefore, we simply disagree with GAO re- 
garding their cost estimate comparison. 

Senator Collins. What is your estimate, then? 

Mr. Vladeck. Well, we are estimating that over the life cycle of 
the project, the total development and implementation costs of the 
program will be in the range of $1 billion. 

Senator Collins. It will be $1 billion? 

Mr. Vladeck. Yes, that is correct. 

Senator Collins. It is my understanding that is what GAO esti- 
mated. 

Mr. Vladeck. Well, again, we are not disagreeing with the esti- 
mate. We are disagreeing with GAO’s use of the earlier figure as 
a comparison figure. 

Senator Collins. As the comparison. 

Mr. Vladeck. In keeping with recent Congressional legislation 
and the directive of the Office of Management and Budget, we have 
adopted, through the strategy for the development of the Medicare 
Transaction System, a so-called investment management strategy. 
The principal objective of this strategy is to minimize the risk to 
taxpayers of excessive costs in the development of a system or in 
unsuccessful development activities. We are proceeding on this 
basis, and that is frankly one of the reasons why the costs have in- 
creased. What we have done is to slow down the development of 
the system and have broken it into more incremental pieces. We 
have adopted a strategy that is much longer terms and it is going 
to take much more separate steps. The risk of wasting money as 
part of that strategy will be significantly reduced, but it will take 
us much longer to put the new system fully into place. Full imple- 
mentation will be later in the future, at which point we will begin 
to generate the savings that a single, unified database will achieve. 
However, we are currently proceeding in an especially cautious and 
stepwise fashion with the system development. 

Senator Collins. One final question before I turn to Senator 
Glenn for his questions. Some of our witnesses this morning essen- 
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tially said that HCFA now has the resources and the tools that it 
needs as a result of the Kassebaum-Kennedy Act and other legisla- 
tion that is going to be enacted now to get a handle on this prob- 
lem. Do you agree with that, or are there further legislative steps 
or resources that you believe you need in order to tackle this prob- 
lem effectively? 

Mr. Vladeck. Well, again, we do believe that there are a number 
of provisions in the HIPAA when implemented which will be of 
enormous benefit. As I suggested in my opening statement, we 
have had a number of proposals as part of the budget reconciliation 
process that are quite important to us in this regard. 

If we can all continue to be optimistic about the conferencing of 
the budget reconciliation legislation and its emergence in the very 
near future, we would not be currently suggesting significant addi- 
tional legislative authorities. We believe that we will then have 
most of the tools in place. It will be quite appropriate for HCFA 
to return to Congress in a year and a half to report on HCFA’s 
progress in implementing new anti-fraud provisions contained in 
the HIPAA and budget reconciliation legislation. 

Senator Collins. Thank you. Senator Glenn. 

Senator Glenn. Thank you. Madam Chairwoman. 

I know it is getting late, and we appreciate your sticking with 
us for all this time, but we have had problems this morning, obvi- 
ously. 

According to The Wall Street Journal, Medicare home health care 
outlays have tripled over the past 5 years and are now at about 
$22 billion and apparently are still going up. Now, that was by in- 
tent to some degree, because we thought that might be saving hos- 
pital costs and other things. Are there any studies that show what 
offset there is for this? As we have moved into this and gone to 
more home health care, have we seen the savings that were sup- 
posed to occur from some of this? 

Mr. Vladeck. Probably the most useful recent analysis of this 
has been the work done by the Prospective Payment Assessment 
Commission. This Commission advises the Congress on Medicare 
Part A activities. In ProPAC’s June report of last year, the Com- 
mission considered this issue in great detail and suggested that not 
only has there not been a substitution effect by the growth in home 
health, but that in fact, the events over the last half dozen years 
have led to Medicare increasingly paying twice for the same service 
rather than paying somewhat less for the same services. 

Much of the legislation that we have been working on having to 
do with payment reform in Medicare, involving not only home 
health, but payment to hospitals, has been very much in response 
to ProPAC’s studies. 

Senator Glenn. If I understand you correctly, then, the offsets 
that we thought might occur are just not evident yet. 

Mr. Vladeck. No; if anything, the opposite — instead of paying 
less, we are paying twice. 

Senator Glenn. The March report — this is a year-old GAO report 
now — said that controls over the Medicare home health benefit re- 
main essentially nonexistent. Have you been able to put anything 
into place in the last year now to start monitoring that? 
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Mr. Vladeck. Well, we have done a lot of monitoring. I think one 
of the things — and to pick a small quarrel with the GAO testi- 
mony — that has been ignored in the discussion of this issue in the 
testimony is that in the early 1980’s, after the 1981 GAO report, 
HCFA put into place a number of very aggressive controls on home 
health care claims. As a result of HCFA’s controls, a coalition of 
consumer and provider groups brought a lawsuit against HCFA 
which was adjudicated in the District Court in the District of Co- 
lumbia in 1988. This lawsuit resulted in one of the most blistering 
decisions which I have ever read attacking an administrative agen- 
cy by the judge. Subsequent to which my predecessors entered into 
a consent decree to settle the litigation, and it largely gave away 
HCFA’s ability to effectively review individual home health claims. 

Included in the new legislation are provisions which we hope will 
soon be enacted. These provisions provide for a number of changes 
in the underlying statute. For the first time, proposed changes will 
supersede the consent decree and permit HCFA to have a much 
better handle on many home health claims which we have been un- 
able to effectively review over the last 7 or 8 years. 

Senator Glenn. You talked about additional legislation and the 
competitive bidding a little bit. How about this idea of the billing 
codes? I was not aware of that until this morning — that was a new 
wrinkle for me — where you have certain equipment provided for 
under a billing code, and it can be either good stuff or poor stuff, 
and there is a big difference according to the charts we had dis- 
played here earlier this morning, which I think you saw. 

Are you moving in that area — it is apparently a real problem, be- 
cause we are paying three times in some areas what we should be 
paying, compared to what the VA is paying. Is that a major prob- 
lem, and are we breaking those billing codes down in some way, 
or how are we taking care of that problem? 

Mr. Vladeck. I believe that the current statutory requirements 
for how we set prices for durable medical equipment are causing 
HCFA to overpay very, very significantly. There is no question, and 
we have 

Senator Glenn. And that is required by law. 

Mr. Vladeck. That is required by law and it is specified in sig- 
nificant detail in the statute. We do believe that competitive bid- 
ding will often be the best approach. Expansion of our “inherent 
reasonableness authority,” which is also in the Senate legislation, 
would be helpful for services for which competitive bidding is in ap- 
propriate, involving circumstances where there is only one supplier 
in a rural community or only one supplier of an esoteric item. 

With respect to the narrower issue of billing codes, we currently 
require a particular item code for each durable medical equipment 
bill. The suggestion, as I understand it today, was that we use the 
uniform product identifier number code rather than the coding sys- 
tem which we have been using. I believe that this idea is a very 
intriguing and positive suggestion. 

In accordance with the administrative simplification require- 
ments of HIPAA, we are obligated to lead a national public-private 
participative process to get agreement on standardization of all this 
kind of coding and other information. Standardization is very much 
on the agenda for that process. 
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Senator Glenn. Professor Bucy brought up the issue of under- 
providing. Is that a problem that you are monitoring, and how do 
you monitor that? 

Mr. Vladeck. It is potentially a very serious problem. We have, 
effective this past January 1st, required all HMOs participating in 
the Medicare program to participate in the data and reporting sys- 
tem that is commonly referred to as HEDIS, the Health Care Em- 
ployers Information Set. The National Committee on Quality As- 
surance has used HEDIS as the first effort to measure the actual 
provision of service by HMOs. All of our HMOs will be reporting 
to us on the frequency of mammographies and other kinds of proce- 
dures. There are 26 different items in the HEDIS dataset, and we 
will have independent audits of the accuracy of that data as a first 
step, but by no means a complete and systematic effort to begin re- 
solving this issue of under-provision. 

We will also be administering a public opinion survey to Medi- 
care HMO enrollees this fall that will have a sufficiently large sam- 
ple size to ensure a statistically representative sample of each plan. 
This survey will permit us to report on patient satisfaction scores 
involving issues like access, availability of physicians, and avail- 
ability of procedures. These are the first two steps in a multi-year 
effort and a multi-year plan to address these particular concerns. 

Senator Glenn. OK. Are you doing any contracting with outside 
firms for utilization review, and what has your experience been in 
that area? 

Mr. Vladeck. We require our providers to, in many instances, 
contract with outside firms for utilization review. In accordance 
with the statute, we contract in every State with a peer review or- 
ganization to do the basic utilization review for a range of identi- 
fied Medicare services. These relationships are statutory. 

We have invested a lot of time and effort into the efforts of the 
PROs over the last several years, and we are learning how to do 
it considerably better. We are beginning to find measurable im- 
provements in some areas involving patterns of care. 

We believe that under the new HIPAA authority, we will be con- 
tracting with a much broader range of organizations to perform 
specified kinds of program integrity reviews in the Medicare pro- 
gram. We are examining a number of potential participants in that 
process and involvement. 

Senator Glenn. We are talking mainly about fraud and abuse 
and all those things in the Medicare programs, but just to touch 
on one of the other problems for a moment — I do not know whether 
it is still a problem or not — ^but at least some time back, you were 
having problems getting a lot of doctors to sign up under Medicare. 
They did not like the paperwork; it was too much hassle, and they 
were just running in their own direction. So in some places, a lot 
of doctors were not accepting Medicare patients, or they preferred 
not to and would make a decided effort not to have Medicare pa- 
tients. Is that still a problem? 

Mr. Vladeck. It is in some isolated pockets of the country. Sen- 
ator Glenn. On average nationally, the proportion of all physicians 
participating in the Medicare program in 1995 is the highest that 
it has ever been. We anticipate having the 1996 data available 
soon. Well more than 90 percent of all physicians licensed to prac- 
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tice in the United States are now participating in the Medicare pro- 
gram. 

The other Congressional advisory committee, the Physician Pay- 
ment Review Commission, has identified 15 communities around 
the country in which they are concerned about problems of access 
to practitioners for Medicare beneficiaries. We are conducting spe- 
cial reviews of these communities. On average, the proportion of 
physicians in practice who do not see Medicare patients is at an 
all-time low. 

Senator Glenn. Just one other thing. You talked about the ex- 
pense of the MTS system and how much it is going to cost. I am 
concerned that we not just go from fraud on paper to fraud by com- 
puter once we get there. I hope you are building some protections 
into that system, and I do not know whether similarities are 
enough between our experience with IRS and what you are design- 
ing that would be something you should have some meetings on 
over there. 

We have been at the tax system modernization here, and we are 
some $3.5 billion into it. I do not know how many hearings I have 
personally conducted in this room on IRS and tax system mod- 
ernization, but it is quite a batch, as well as GAO studies and so 
on. As you move into this area, I would just implore you to talk 
to them at least about some of the problems they have had in try- 
ing to implement a great big system like this. You have 822 million 
claims a year, and that is fairly small compared to what IRS has, 
I think, in the number of things they have to process. But I hope 
you are talking to them over there so you can perhaps avoid some 
of the pitfalls they encountered, because we had a sad experience 
with that. 

The question is: Are you consciously building into this protec- 
tions against fraud and abuse in some way — and I do not know 
how you do that; I am not enough of a computer whiz to know how 
you do it — but are your people considering that as they design this 
system and move into it? If not, they should be. 

Mr. Vladeck. I am glad you ask that. Senator, because it per- 
mits me to mention a computer project of which we are particularly 
proud. We have contracted with Los Alamos National Laboratories 
to apply some of the very super-computer pattern recognition tech- 
nology which were first used in national defense applications as a 
technique for detection of patterns of fraud and abuse in Medicare 
and Medicaid billing. 

Los Alamos National Laboratories has actually already had a 
great deal of success with the commercialization of this technology 
for the protection of credit card fraud. For instance, anyone who 
has received a call from his credit card company lately, asking if 
they went to Hawaii last week or whatever, because the company 
found some unusual charges, may be familiar with this new tech- 
nology. 

We are not waiting for the new computer system to put in place 
this kind of technology. We are pilot-testing it in two States al- 
ready. The new system will plug into this Mud of very highly so- 
phisticated pattern detection fraud and abuse technology as well as 
some of the more old-fashioned kinds of editing processes. 
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Senator Glenn. And while you are building it in, too, you want 
some of the protections against hackers getting in and fouling up 
the system, like the one that NSA has done a lot of work on, how 
to prevent things like that with people hacking into Pentagon codes 
and command circuits. 

There was a Russian — if I could digress a little bit for 30 sec- 
onds — a Russian hacker a couple of years ago who got into one of 
the big investment house computers in New York and transferred 
a million or two out to an account of his in Los Angeles and some 
more to a bank account in Switzerland. And it is a new way of 
making warfare if you want to consider it that, because if you had 
500 or 1,000 trained hackers to go into transferring Merrill Lynch 
accounts to the Fed and your bank account to the Fed and the Feds 
to you — and you would probably come out ahead on that detail — 
but you transfer these things around, and you foul up the economic 
system of the whole country. It is to that level of importance now. 

So the point is where you are setting up a brand new system like 
this, and where there has been fraud and abuse, you may want to 
contact the NSA people and have them give you some advice on 
how you can set this up to prevent people from getting into your 
system. There has been fraud and abuse in here, and there is going 
to be more as you go to computers if you do not do it right. 

Thank you much. That is all. 

Senator Collins. Thank you. 

Thank you very much, Mr. Vladeck. We look forward to working 
with you. This is going to be an ongoing investigation. 

I want to thank Senator Glenn for his participation in this hear- 
ing. 

We will have some additional questions for the record that we 
would ask your cooperation in answering. 

Mr. Vladeck. I would be delighted. 

Senator Collins. And all the charts of our witnesses will be 
made a part of the record, which will be left open for 10 days. 

I want to thank everyone for coming today. I particularly want 
to thank my staff for an excellent job in putting together this hear- 
ing, led by Tim Shea, our Chief Counsel. The PSI staff, including 
Ian Simmons, Don Mullinax, John Frazzini, Mary Robertson and 
Lindsey Ledwin, worked very hard on this hearing. Medicare fraud 
is going to be an ongoing effort of the Subcommittee. And I want 
to thank Senator Glenn’s staff as well for their cooperation. 

This hearing is now adjourned. 

[Whereupon, at 12:40 p.m., the Subcommittee was adjourned.] 
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Good morning to my distinguished colleagues, and of course I would like to say a special thank 
you to you Senator Collins, for inviting me to testify at this important hearing, a hearing that 
will present an overview of fraud, waste and abuse in the health care system. 

My statement today will be short. In addition, I regret to say that immediately after my 
testimony today, I will need to leave for aiuithcr engagement. So, I would be happy to respond 
to any questions that the Committee may have in writing. 

Fraud, waste and abuse are enemies of the health care system. It is a disease that is taking 
health care services from our children, our spouses and our elderly parents. It costs us 
unnecessary millions every day— money that could and should be put to better use. 

As Chair of the Special Committee on Aging, it is a pleasure to bring to your attention the 
findings of a General Accounting Office (GAO) report released to me just a few days ago— a 
report regarding the prices that we taxpayers pay for medical equipment and supplies, as well 
as the fact that Medicare often overpays large-volume suppliers. (Exhibit l) 

In 1996, the Medicare system paid out about S4.3 billion dollan for medical equipment and 
supplies used in 1996-S4.3 billion dollars. I brought a few exampla of the medical equipment 
and supplies that Medicare pays for- it pays for walkers, catheters and glucose strips. What 
the GAO had to say in its most recent report is alarming and troubling. Specifically the GAO 
said that the Health Care Financing Administration, known as HCFA — does not know 
speciHcally what products it is paying for when it pays for medical equipment and supplies. 
Could you ever imagine paying someone for supplies that they are delivering to your patients, 
clients or agents and not knowing exactly what you are paying for — you would not be in 
business very long. Indeed this situation reminds me of the unmatched disbursements at the 
Department of Defense. Specifically, DOD does not want to do accounting work as a 
transaction occurs— like other businesses do. 

Of course, the very next question one would ask after learning that HCFA doesn't know 
exactly what medical equipment and supplies it pays for is — WHY NOT? The reason is that 
HCFA does not require suppliers to identify specific products on their Medicare claims. 
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Instead, suppliers use HCFA billing codes tbat usually cover a broad range of products of 
different types, qualities and market prices. Because Medicare pays suppliers the same 
amount for all the products covered by a billing code, the supplier has a financial incentive to 
provide the cheapest products covered by the billing code. 

Perhaps an example will be helpful and that b why I have these different types of catheters. 
Let's say that I am a supplier of catheters. 1 have catheters that cost me ~ as a supplier — 
Sl.OO and I have some that cost S17.(H). (Exhibit 2) And what does HCFA pay — about 
$10.00 for all the catheters under the billing code. So, if you are a supplier, you would be crazy 
to supply the expensive catheters, when you could supply the cheaper ones. What a great deal 
if you're a supplier—what a bad deal if you're one of the millions of taxpayers that pays into 
the Medicare system. 

This example demonstrates vividly that the 4.3 billion dollars that we are spending annually 
for medical supplies and equipment is hi^er than it need be. It also tells me— like it or not— 
that we have a payment system here that is **ja$t plain broke.” 

Now let me shift for a moment and discuss what can we do with something that's “just plain 
broke.” As a father, grandparent and legislator, 1 have a commitment and duty toward 
improving the situation. In its report, the GAO said that the billing code system that HCFA 
uses provides insuflicient information for properly identifying and paying for products billed 
to Medicare. This need not be the case. 

The Department of Defense and some health care purchasing groups are beginning to require 
their suppliers to use product-specific codes— called universal product numbers— just like those 
used in your grocery store. These universal product numbers identify the individual medical 
product In this manner— you get what you pay for— plain and simple— not— you pay for what 
you don't get 

I say that HCFA should be required to do the same. In that vein I will Introduce legislation and 
hope that you Senator Collins and the other Members of this prestigious Subcommittee will 
join me in insuring that HCFA immediately begins an intensive effort to initiate universal 
billing codes for medical equipment and supplies that are billed to the Medicare program. In 
thb way we will dramatically improve the system. Then we can re-direct those savings to other 
areas in need of attention in Medicare. 

I would be remiss if I did not take this opportunity to encourage Americans, across this great 
nation to use “qui tarn.” Some may ask— what b “qui tarn.” Well, “qui tarn” is a civil legal 
action where a citizen can Hie a suit on behalf of both him/herself and the government for 
violation of a statute that provides a specific penalty for wrongdoing. If the case works out, the 
individual may keep a part of any resulting penaltities. 


Thank you for the opportunity to testify Senator. 
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Madame Chair. I want to commend you for dedicating one of your first hearings as chair 
of this important subcommittee to the subject of fraud, waste and abuse in Medicare. It is 
extremely important that we work on a bipartisan basis to attack this huge problem. 

This is a problem that I have been working on for years as chair and now ranking member 
of the Senate appropriations subcommittee that funds and has oversight over the administration of 
the Medicare program. Since 1989 we have held hearing after hearing and released report after 
report documenting unnecessary losses to the Medicare program. 

The losses are truly staggering. The Gen«^ Accounting Office has testified before our 
subcommittee that up to 10 percent of Medicare payments could be lost to fraud, waste and 
abuse. That adds up to about S18 billion last year. The HHS Inspector General Just concluded a 
comprehensive audit of a statistically valid sample of Medicare claims that were paid last year. It 
is the most comprehensive review of claims ever made. The audit projects that up to S23 billion 
of those payments, or about 14 percent should not have been paid. So the problem may be even 
worse than we had previously thought. 

There are many components to this problem. If you can dream up a scam or rip-off. it’s 
probably already been tried. We've uncovered losses due to out and out fraud. Providers billing 
for services that weren’t actually administered. Providers paying and receiving kickbacks 
Double billing. We now even have evidence that organized crime has entered the Medicare fraud 
business. Clearly, there is a lot of criminal activity going on out there that Is costing American 
taxpayers billions of dollars each year. 

However, we’ve found, with the help of the GAO and the Inspector General that even 
greater losses are due to waste and abuse. Those losses are often directly due to or encouraged 
by wasteful Medicare payment policies and practices. And. at long last, it appears that the 
budget bill before the Senate will address some of the most glaring problems. It would make 
chaises that I have been pushing since the beginning of this decade. 

The main dianges to which 1 refer are competitive bidding and a streamlining of 
Medicare’s authority to pare back grossly excessive payment rates. These two steps, if 
^>propriately iiiq)lemented, will cut waste and save taxpayers and Medicare beneficiaries billions 
of dollars. 
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The need for these reforms couldn’t be clearer. Let me give you an idea of what Tm 
talking about. Last year I released a report prepared by my staff on waste in Medicare payments 
for medical supplies. Remember the SSOO toilet seats from the Pentagon? Well, the good news 
is that the Pentagon isn’t buying them anymore. The bad news is that Medicare is. 

Our analysis of Medicare payments for a sample of medical supplies and equipment -- 
from saline solution to hospital beds -- reveals that Medicare is paying up to 6 times more for 
these items than other government and private sector purchasers. The losses to the program, and 
to seniors and othei taxpayers, are staggering. 

For just the 1 8 items we reviewed. Medicare could save over 50 percent or up to $236 
million this year and over $1.6 billion over the next 7 years if it paid the same rates paid by the 
Veterans Administration. If Medicare were to singly pay a wholesale rate offered to others 
around the country, it could achieve nearly identical savings — up to $218 million this year and 
$1.5 billion over the next seven years. Medicare could even save $371 million over the next seven 
years if it just paid the suggested retail rates for this sample of supplies and equipment. 

We found that Medicare pays up to $182.80 to rem an air pressure mattress, more than 6 
times the wholesale price of $29.95 and nearly 3 times the retail price of $53.88. Medicare is 
paying $99.35 for a simple commode chair that the V.A. is able to buy for $24. 12 and you can get 
wholesale for $39.99. And Medicare pays $7.90 for a bottle of sterile saline solution that V.A. is 
able to purchase for $2.38. 

The reason for this disparity is that the V.A. engages in good old free market competitive 
bidding. While Medicare pays bloated prices based on historical charges, the V.A., which has 
much less purchasing power than Medicare, puts out bids that provide for both quality and cost 
control. TTie V.A is ^le to save taxpayers money because they use competitive bidding to 
ensure get the best rate possible. Medicare is currently prohibited from using this cost saving 
measure. But the bill b^ore us ^ve them that much needed authority. Again, it’ll save us billions 
over the coming years if appropriately implemented. 

Another important reform is a streamlining of Medicare’s authority to reduce grossly 
excessive payments for items it purchases. It’s called the “inherent reasonableness authority." 
Under current law, the authority is torturous to complete. As a result, it has been used only once. 

Three years s^o, we found that Medicare was paying up to $2 1 1 for this home diabetes 
monitor. At the time, I sent a staffer out to the local K-Mart and got it for $49.99. 

After several hearings, we got Medicare to begin the process of using their authority to reduce 
this gross overpayment. It took them two full years to go through all the hurdles set up in law. 
They finally reduced the payment to around $50 and that alone is saving taxpayers $25 million 
over 5 years. But it took 2 years! That delay cost taxpayers $10 million. 

Medicare ought to be able to do a quick survey of the nation to determine acquisition 
costs and a reasonable add on and make the change immediately. No private business could stay 
afloat with that kind of wait before they could adjust to changes in the marketplace. 
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The Senate balanced budget bill includes a streamlining of this process that I have 
suggested for years. It would allow Medicare to respond quickly when it finds that it is paying 
prices that are out of line with what everyone rise pays. 

Madame Chair, I would urge that this subcommittee join my subcommittee and the 
Finance Committee in closely monitoring the implementation of these very important new 
provisions. 

I also want to briefly talk about a study I requested by GAO that I would like to formally 
present to the Subcommittee. The report, “Need to Hold Home Health Agencies More 
Accountable for Inappropriate Billings,” presents some startling new information. The GAO 
found that of the sample of home health claims tiiey reviewed, fully 43 percent of the claims that 
Medicare paid should have been denied. They found that one reason for this shocking result is 
that Medicare only reviews about 3 percent of all home health claims. The rest they pay without 
looking at them. They don’t have adequate funding to conduct those reviews. 

GAO has developed an innovative solution to this funding shortfall that I hope we can 
work out to include in this year’s sqjpropriations bill. They recommend that Medicare test a 
system wherd)y agencies that have been identified as having high levels inappropriate billings be 
subject to comprehensive audits at their expense. I’d like to work with the members of this 
committee to get your ideas t^out how we can make this basic idea work. 

Again, madame chair, thank you very much for the opportunity to address the 
subcommittee. Thank you. 
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Michael F. Mangano 

Principal Deputy Inspector General 
Department of Health and Human Services 

GocxI morning, Mr. Chairman. I am Michael F. Mangano, Principal Deputy Inspector General of 
the Department of Health and Human Services, and I am here to report to you on our efforts to 
combat fraud, waste, and abuse in the Medicare program. 

Medicare is one of our nation's most important social programs. It provides health care coverage 
for more than 38 million elderly or disabled Americans. Unfortunately, it also presents many 
opportunities for unscrupulous individuals to steal from U.S. taxpayers. Because of the huge sums 
of money being spent in support of Medicare— $191 billion estimated for FY 1997"there will 
always be individuals or companies that attempt to game the program purely for their own profit. 
We in the Office of the Inspector General have literally been waging a continuous war against this 
fraud and abuse since 1977. 

Since last October, the Office of Inspector General and the Department of Justice have been 
involved in the resolution of over 700 criminal and civil cases that have led to settlements of over 
$1 billion for the Medicare Trust Fund, and we have excluded over 980 fraudulent and abusive 
providers from program participation. Once a program exclusion is imposed. Federal program 
payments may not be made to any individual, business or facility for items or services furnished, 
ordered, or prescribed by the excluded individual or entity. Exclusions imposed by the OIG apply 
not only for HHS and State health care programs, but also for all other Executive Branch 
procurement and non-procurement programs and activities. This means, for example, that a 
health care provider excluded from Medicare, Medicaid, and other State health care programs will 
be unable to continue participating in the Civilian Health and Medical Program of the Uniformed 
Services (CHAMPUS) program administered by the Department of Defense or in the Federal 
Employee Health Benefits Program (FEHBP) administered by the Office of Personnel 
Management, 

Convicting abusive providers, keeping them out of the program, levying fines, recovering 
overpayments, negotiating settlements-all these actions are necessary to reduce Medicare fraud 
and abuse. But they will never be more than the second best way to do this. The best way is to 
prevent fraud, waste, and abuse from ever occurring in the first place. This requires identification 
and correction of vulnerability built into the programs diemselves or into the management systems 
used to administer and monitor them. We find that most health care providers are honest. Only a 
few set out with intent to defraud the program. However, systemic weaknesses create gray areas 
that make Medicare vulnerable to abusive and improper billings, increasing the risk of improper 
payments. 

Vulnerability to Abusive and Improper Billings 

One source of vulnerability is the design of the benefit categories and reimbursement criteria 
themselves. Our audits, investigations, and evaluations often reveal patterns of unintended 
incentives, inherently ineffective controls, poorly defined eligibility criteria, excessive 
reimbursement rates, unmeasurable outcomes, baselines premised on inaccurate assumptions, and 
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believe the differences arc due mostly to the discretion afforded home health agencies to influence 
the amount of care given to their clients. 

We believe that the Health Care Financing Administration can strengthen controls of the home 
health benefit through several methods like restructuring the HHA reimbursement methodology by 
establishing a pro^iective payment system; placing a limit on the number of visits allowed per 
beneficiary; establishing a system of pre-authoriations; and/or establishing a copayment. In 
addition, programmatic operational actions can be taken such as emphasizing key policy points in 
the Medicare HHA manual and improving guidance; revising Medicare regulations to require the 
physician to examine the patient before ordering home health services; requiring intermediaries to 
provide beneficiaries with explanations of Medicare benefits for home health services so they can 
see the visits being charged to Medicare; and instructing intermediaries to augment focused 
medical reviews with physician and beneficiary interviews. HCFA should ensure more effective 
reviews of home health agencies, use of case management, and adequate funding for fiscal 
intermediaries to detect inappropriate claims. 

I would like to note that this subcommittee issued a report back in 1981 on home health that 
recommended, as we are recommending today, that HHAs should be reimbursed under a 
prospective payment system. The subcommittee believed that a prospective payment system 
would force HHAs to be more cost-efficient in order to meet the target rate. In the absence of a 
prospective payment system, the subcommittee recommended that HCFA take a variety of actions 
including competitive bidding of subcontracts, competitive selection of intermediaries, and 
expediting regulations to require bonding of HHAs in their first 5 years of operations or under 
certain other conditions. The subcommittee encouraged increased intermediary audits of HHAs, 
better notification of HHAs regarding policy changes, and asked HCFA to pursue the use of 
termination and exclusions. 

Medical Equipment and Supplies. Over the years, we have devoted significant resources to 
issues involving medical equipment and supplies. The problems have included claims for 
equipment that was never delivered, upcoding, unbundling, medically unnecessary equipment, and 
excessive payment rates. Our work has disclosed losses totaling several hundred million dollars 
for incontinence supplies, wound care, lymphedema pumps, and orthoUc body jackets. We 
previously found abuses relating to seat lift chairs and power operated vehicles. 

The widespread problems in this area have been due in part to high profit margins, case of entry 
into the system, and weaknesses in payment safeguard fonctions. We believe that legislative and 
regulatory actions are needed to tighten up entry of suppliers into the Medicare program, and to 
give the Health Care Financing Administration greatn^ authority to set |»ices for equipment and 
supplies. However, such authorities are needed throughout the Medicare program, not just in the 
area of supplies and equipment. 

A specific area of concern is die home oxygen benefit. For beneficiaries who are deficient in the 
amount of oxygen in their blood. Medicare covers both oxygen and oxygen supplies and 
equipment, including the system for furnishing it, die vessds that store it, and the tubing and 
administration sets. Allowances more than doubled from 1992 to 1995, rising from $835 million 
to more than $1.6 billion. The root of the problem is not so much with billing abuses as with the 
fact that Medicare cannot get competitive prices. Even though it is a high-volume payer, 
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other such design weaknesses. When we spot these kinds of problems, we issue reports 
recommending regulatory or legislative reforms. Our office has testified before the Congress on 
many of these problems. Based on a review of all of our work in recent years, I would like to 
highlight here what we believe are the areas of highest risk for abusive and improper billings to 
the Medicare program. 

Home Health. Between 1990 and 1996, expenditures for home health benefits had grown five- 
fold from $3.5 to $16.9 billion, and the number of beneficiaries increased from 2 to 3.7 million 
Utilization also doubled, from an average of 36 to 76 visits per beneficiary. Some of the growth 
is appropriate and expected due to changes made to the benefit, demographic trends, technological 
advances, and a trend toward providing more care in the community instead of in institutions. 

Unfortunately, fraud and abuse may also be a factor. Recently completed audits of eight home 
health agencies (HHAs) in Florida, Pennsylvania, and California have revealed that from 19 to 64 
percent of the home health visits paid for by Medicare did not meet Medicare guidelines. We 
found visits that were not considered reasonable or necessary, patients who were not homebound, 
inadequate physician authorization, and services claimed but not provided. Preliminary results 
from a study in four of the largest States confirm these conditions are wide-spread. Following are 
a couple of examples of fraud and abuse in the home health industry; 

False Co.st Reports. First American Health Care of Georgia, Inc. was the largest privately 
held home health care provider in the country. When our investigation began, the 
company was known as ABC Home Health. Jack and Margie Mills were the majority 
shareholders and chief officers of the company and its subsidiaries. After extensive 
investigation and audits by the Office of Inspector General, the Mills and the First 
American patent company were convicted of several Medicare-related criminal offenses 
and were excluded from participating in the Medicare and Medicaid programs. The Mills’ 
received significant prison time, and the related setUement provides for a return of $255 
million to the United States. Offenses included improperly shifting unallowable costs onto 
Medicare cost reports such as lobbying and advertising expenses and promotional items 
such as $84,000 in gourmet popcorn. The company and its owners claimed items and 
services that benefitted the owners personally as reasonable and necessary "general and 
administrative* expenses related to the care of Medicare patients (e.g. , golf course 
memberships, greens fees, a family vacation, and an expensive car for a son in college). 

Seryicea Not Rendered. On a smaller scale, the co-owner of a Washington, D.C. HHA 
was sentenced to 27 months in prison and ordered to pay full restitution of $100,000 
defrauded from the Medicare and Medicaid programs. The HHA billed for 1,450 skilled 
nursing visits for which there are neither time slips nor nurses’ notes documenting the 
visits were made. It also billed for home nurse visits when patients were actually 
hospitalized. Another co-owner was also convicted but has been in escape status since 
leaving his detention center assignment. 

We have also found extreme and seemingly unjustifiable variation in payments to home heaith 
agencies. In 1994, lower cost home health agencies (those which provided less than the national 
average of visits per episode) averaged 33 visits per episode, whereas the higher cost agencies 
(those with visits per episode above the national average) average 102. Based on our studies, we 
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Medicare is not able to negotiate volume prices as high-volume purchasers normally do. Medicare 
paid more than twice as much for oxygen equipment and supplies as the Dqtartment of Veterans 
Affairs according to our 1991 study. The difference remains greater than 40 percent in 1996. 

The Health Care Financing Administration estimated the savings could be at least $200 million per 
year from a 40 percent reduction on reimbursement for oxygen concentrators. In May 1997, the 
General Accounting Office (GAO) issued a report comparing Medicare and VA payments for 
home oxygen supplies and services and concluded that if Medicare had paid for oxygen and 
related supplies and services at the adjusted VA rates, the Medicare program would have saved as 
much as $500 million in FY 1996. The VA uses competitive bidding to lower its costs. Medicare 
does not have that option. Legislative options include allowing for competitive bidding or setting 
special payment limits. 

Other program weaknesses create conditions in which Medicare pays more than it should, pays 
inappropriately, or pays improperly because of false billings. I would like to describe some 
examples of fraud in die medical equipment and supplies arena: 

Tni-ontini-ncp. .Supplies One of the highest-reimbursed Medicare suppliers of incontinence 
care products agreed to plead guilty to conspiracy to defraud Medicare of more than $70 
million. He distributed adult diapers to nursing homes (which are not covered by 
Medicare) but billed Medicare for female urinary collection pouches. He agreed to forfeit 
$32 million in seized bank accounts, paid $2.5 million in restitution, and was sentenced to 
10 years imprisonment. Another incontinence care supplier defrauded Medicare of $25 
million, forfeited $12 million, and was sentenced to 57 months incarceration followed by 3 
years supervised release. 

riiinihle Mpdical Fqiiipment . At least 19 individuals have been convicted in connection 
with over $20 million in false billings of durable medical equipment and supplies by a 
major supplier and related companies. The individuals were owners, physicians, sales 
people, and an accountant. The physicians were charged with signing medical necessity 
forms for equipment which was never received or needed, without seeing the patients. The 
sales people were charged with recruiting Medicate beneficiaries by giving them 
nonreimbursable items such as microwaves and air conditioners, while the company billed 
Medicare for reimbursable items such as hospital beds and wheelchairs. Several sales 
people were Russian or Hispanic and were targeting Russian and Spanish-speaking 
beneficiaries. One physician who was sentenced in absentia fled to the Dominican 
Republic and cannot be extradited at this time. 

T ymphedema Pumps . These pumps ate pneumatic compression devices that are used to 
treat swelling of tissues resulting from accumulation of fluid from lymphatic blockages. 
The pumps range in sophistication and can cost from $600 to $6000. One supplier was 
sentenced to 1 year in prison and 3 years supervised release and was ordered to pay 
$294,860 in restitution, fines, and penalties. He billed Medicare for lymphedema pumps 
at $4,500 each, but he delivered pumps that would have been reimbursed at $600 and 
pocketed the difference. 

Nursing Homes and Related Services. The Medicare and Medicaid programs together paid $46 
billion for nursing care of all kinds in 1995. This included $42 billion in payments to nursing 
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homes ($9 billion under Medicare Part A and $33 billion under Medicaid), and $4 billion under 
Medicare Part B in payments to various providers of medical supplies and services for Medicare 
beneficiaries residing in nursing homes. 

We have found a variety of problems including inappropriate billings for mental health services 
for patients in nursing homes. At least $17 million, or 24 percent of all such billings, were in 
error in 1993. This included payments for socialization events billed as group therapy and 
payments for psychotherapy sessions for individuals not needing them and with diminished 
capacity to gain any benefit from them. Following are two examples of inappropriate billings for 
mental health services to nursing home residents: 

Psychology Services . A company which employed psychologists to provide services to 
nursing home residents entered a civil settlement agreeing to pay $700,000 to settle 
allegations that it submitted false Medicare claims. The company billed for 45 to 50 
minutes of psychotherapy to nursing home residents when only 20- to 30-minute sessions 
were held. Some of the psychologists billed for more than 14 hours of therapy a day -- one 
billed for the equivalent of more than 24 hours a day. 

Psychiatric Services . In another example, a psychiatrist signed an agreement to pay the 
Government $300,000 to settle. He provided psychiatric care to Medicare beneficiaries in 
nursing homes in California, Rhode Island, Florida, Texas, New York, Washington and 
Oregon. His scheme involved duplicate billing through two separate entities, both of 
which he owned. During the investigation, his various companies were found to have 24 
different mailing addresses, 23 different telephone numbers, and at least 12 different 
provider numbers. 

We have become increasingly concerned about cost shifting from Medicare Part A to Medicare 
Part B in the nursing home setting. Nursing home residents are accessible and can be vulnerable, 
providing a unique opportunity for fraud, waste, and abuse. Unless protected by concerned family 
or friends, the attending physician, or enlightened policies and practices of the nursing home, 
nursing home residents may be subjected to health care practices in which decisions on care are 
governed as much by financial incentives as medical necessity. 

We support the idea of a prospective payment system for Medicare Part A nursing facilities and 
would also advocate that this or a similar approach be more widely used by States under their 
Medicaid programs. We urge that as many services as possible be included in the prospective 
payment rate, such as most payments for enteral nutrition, incontinence supplies, and wound care. 
Services which are not included in the prospective payment rate should be consolidated into a 
single bill to be submitted by the nursing home under Medicare Part B, if appropriate. 

It is just as important to ensure quality of care as it is to control costs. Prospective payment 
systems will bring their own incentives, some of which may provide a risk to quality of care 
through premature discharge or refusal to accept patients with complicated conditions. Therefore, 
it may be necessary to include higher payments for outlier cases and anti-dumping provisions 
similar to those that apply to hospitals. 
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Laboratory Services. We are nearing completion of a multi-year investigative initiative called 
LabScam. This is targeted at abusive marketing and billing practices, particularly "unbundling" 
which is the practice of running q)edmens dirough a ungle piece of automated multi-channd 
laboratory equipment and then billing separ^ly for each component test. So far our investigation 
has generated receivables of over $800 millicHi. Initially we focused our efforts on large, 
independent laboratories. We are now directing our attention to hospital outpatient labs. Here are 
two examples: 

Tndapendent Tahoratnry raw SmithKline Beecham Clinical Laboratories was named in a 
number of suits related to marling and billing abuses common to all the laboratories, 
including unbundling. SmithKline ^tered into a settlement agreement and a corporate 
integrity agreement with the Federal Government. The company agreed to pay $325 
million and implem^t a stringent compliance plan under the supervision of the Office of 
Inspector General to settle its civil liability for false billings. 

Hospital Qutp arient Laboratories. As a result of a review of hospital outpatient laboratory 
billings in one State, we are expecting about 25 settlements amounting to about $10 
million. We found that these hospitals were widely practicing unbundling of tests and 
submitted erroneous or excessive claims for urinalysis, organ panel, hematology and 
automated blood chemistry tests. This review is being extended nationally. 

Fraud is not the only reason laboratory services are rising so rapidly. Incentives for increased 
utilization can be found in the practice of def<»)sive medicine. Much of this is legitimately 
needed, but some of the increased utilization may be unnecessary. The frequency of testing for 
the Medicare population increased 96 percent from 1986 to 1993, while the population increased 
by only 14 percent. For all these reasons, laboratory services is one area we need to keep a close 
watch on. 

Hospitals. Our short list of potential program vulnerabilities includes the largest or fastest 
growing components of the Medicare program. This certainly includes hospitals, the largest single 
destination of Medicare payments. According to the 1997 Annual Report of the Board of Trustees 
of the Federal Hospital Insurance Trust Fund, payments for the costs of fee-for-service inpatient 
hospital care represented 67 percent of Part A benefits. Based on Part A benefit payments of 
$128.6 billion, fee-for-service inpatient care amounted to $86.2 billion in calendar year 1996. 

We find a high risk for upcoding of discharge billings, gaming of the prospective payment 
window, and using accounting techniques to exaggerate "losses" upon the sale of facilities and 
then billing Medicare for millions of dollars to cover its share of these spurious losses. 

TTpcoding of discharge billings . Most ho^ilals are paid based on a diagnosis-related group 
(DRG) code for each discharge under the prospective payment system. Medicare does not 
currently have a process in place to validate the codes and assure proper payment is made. 
We are studying the use of commercial software currently used to detect billing 
irregularities and will determine the extent to which hospitals are upcoding hospital — 
discharges for Medicare payment; that is, charging for a higher level of service than was 
actually delivered. We are finding upcoding with regard to conditions such as respiratory 
illnesses. The incentives and c^iportunities for upcoding are mormous, given more than 
$86 billion in annual reimbursements and the largely unmonitored billing environment. In 
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our audit of HCFA's financial statements, we looked at a sample of hospital claims and are 
very concerned about an apparent lack of support for the level of DRG being claimed in 
some cases. More specific work will ^sue f^m that review. 

Prospective payment window . We are finding a substantial number of overpayments made 
to hospitals as a result of claims submitted for nonphysician outpatimt services that were 
already included in the hospital’s iniKitient payment under the prospective payment system. 
Hospitals that submit claims for the outpatient service in addition to the inpatient admission 
are, in effect, submitting duplicate claims for the outpatient services. We have identified 
4,660 hospitals that submitted improper billings for such outpatient services. These 
hospitals are given the opportunity to enter settlements with the Government under which 
their financial exposure is substantially less than if litigated under the Federal Civil False 
Claims Act. One of the most important parts of this project is the stipulation in each 
settlem^t agreement that each hospital will assure compliance with proper billing for 
future services. The total anticipated recovery under this nationwide project is 
approximately $90 million to $110 million over the next 2 years. 

Exa ggerated losses . When hospitals are sold, Medicare uses a system called the Recapture 
Program to account for gains and losses during the sale of dq>reciable assets. If the 
hospital sells for a profit (anything over its original value less depreciation) Medicare 
shares in the profit. If the hospital sells for a loss, Medicare shares in the loss. We are 
finding that sales are being artificially structured to report losses; to minimize profits in 
order to maximize Medicare payments at the time of the sale; or to minimize Medicare’s 
recapturing of a portion of the profit. 

Managed Care. Also included in this category of vulnerable program areas is managed care, 
which has grown rapidly in recent years to include 4.9 million Medicare beneficiaries, or 13 
percent of the total Medicare population. Our Judies have shown that most beneficiaries are 
satisfied with the care they receive from their Medicare managed care providers. However, we 
have found some indications that some sicker patients, such as dialysis patients and disabled 
persons, are far less satisfied and leave these programs at higher rates than other beneficiaries. In 
a 1991 study of health maintenance organization (HMO) marketing practices in Florida, we found 
that most bmeficiaries did not feel pressured by sales staff and understood the differences between 
fee>for-service and managed care arrangements. A few marketing abuses were found such as sales 
staff targeting illiterate or otherwise limited beneficiaries and talking them into changing from one 
HMO to another without the beneficiary fully understanding what they had done. For example, 
one beneficiary said a driver picked him up to keep a medical appointment at his HMO. 

However, the driver took the beneficiary to a new HMO, whereupon he was enrolled in that HMO 
plan. The beneficiary thought he was merely keeping his appointment with is current HMO. A 
substantial number of beneficiaries did not understand that they had a right to back out of 
managed care if they were not satisfied. Subsequmtly, we have found weaknesses with appeal 
and grievance processes and have uncovered instances of false billings for institutionalized, 
dialysis, or Medicaid eligible Medicare beneficiaries on whose behalf the Medicare health 
maintenance organizations are entitled to a higher rate of reimbursement than oth^ members. 

Other Vulnerable Areas. Physicians billing for services not rendered or not needed is a 
continuing problem. For example, a urologist was recently sentenced to 24 months in prison for 
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submitting felse claims for complex procedures he did not perform. He will be excluded from 
Medicare for 10 years because of aggravating circumstances: i.e., he performed invasive 
procedures such as visual examinations of the bladder and urethra and assessments of the bladder’s 
neuromuscular function which he admitted were not medically necessary. He has surrendered his 
medical license. 

We are also becoming increasingly concerned about ambulance services. The Medicare bill has 
now reached $2 billion per year. We have seen a continuous stream of fraud cases involving false 
or inflated claims and billing for higher levels of service than provided by ambulance companies. 
We are also just now seeing a consolidation of that industry into the hands of a few large 
corporations. Recently, an ambuUmce company entered a global settlement of allegations that it 
billed the Government for nonallowable transportation services. The company agreed to forfeit 
$4.6 million in payments withheld by the Medicare carrier. Criminal investigation of several 
individuals is ongoing. 

Management Authorities and Systems 

Some of Medicare’s most troublesome vulnerabilities stem not so much from the design of 
individual benefit categories, but from weaknesses in management authorities or ineffective 
information and control systems used by the Department to administer programs and monitor their 
cost and effectiveness. The following are examples of such weaknesses which we have observed 
over and over again in our work. 

Enrollment of Providers. In my earlier discussion of durable medical equipment, I alluded to the 
need for stronger measures related to the enrollment of providers. This is true for almost all 
aspects of the Medicare program. One of the best ways to prevent Medicare fraud is to keep 
illegitimate providers from ever getting into the pn^ram. 

This could be accomplished by mandating providers to supply social security numbers and, in the 
instances of entities, by supplying tax identification numbers. The Health Insurance Portability 
and Accountability Act also establishes a National Provider Identifier which will be used by all 
health care providers and will replace most provider numbers currently used by Medicare. This 
can lead to a significant improvement in our ability to identify providers, and we plan to monitor 
the implementation of this closely to ensure that there are adequate provisions to ensure the 
integrity of the system. However, I also need to stress to you today that the effectiveness of this 
new system may be limited by the statutory prohibition on the collection of Social Security 
numbers. We strongly recommend that the Congress authorize the collection of this information 
to ensure that fraudulent providers are identified and prevented from doing business with the 
Government. 

Provider enrollment applications should be updated every 2 years. Other controls such as use of 
surety bonds and application fees to pay for on-site inspections and screening of applicants are also 
being considered as measures to strengthen the in^rity of the system. In addition, changes are 
needed to prevent fraudulent providers from escaping the consequences of their illegitimate acts by 
declaring bankruptcy because of the fines impost on them or disingenuously passing ownership 
of their companies on to family members or friends while continuing to manage the companies 
from behind the scenes. 
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Faster Decision Making. We all have had unsatisfactory experiences dealing with the complexity 
and size of our Government programs. Changing them is always difficult. In fact, the system of 
checks and balances of our government is designed in part to ensure that change occurs 
deliberately and cautiously. While we all can get ^strated with attempting to enact change, I can 
tell you that in fighting fraud and abuse, it is {mrticularly disconcerting. In many respects, the 
Government is too slow to correct program deficiencies or close loopholes in the law which allow 
our programs to be abused. Program managers need more flexibility in running the programs in 
order to correct deficiencies before they result in millions of dollars being wasted. I would like to 
give you a couple of examples of this. 

Rftimhiirsement rates . When we find that a particular service or piece of medical 
equipment is overpriced, the Health Care Financing Administration has to go through an 
elaborate rulemaking process to reduce the amount Medicare pays for that item. This 
process involves an independent review to determine that the price of the item is 
"inherwitly unreasonable," publication of a proposed rule in the Federal Register, followed 
by a response to public comments and the publication of a final rule in the Federal 
Register. This process can easily take 2 ^ars. For example, in December 1992, we 
reported that Medicare fee schedules for blood glucose monitors were excessive. While 
the monitors could be purchased for $50 at a drug or grocery store, we found that the 
Medicare fee schedules nationwide ranged from $144 to $211. In response, HCFA issued 
a final rule in January 1995 which established a flat payment amount of $58.71, resulting 
in annual savings of $5 million. 

Goverage . The same process delays the implementation of decisions about which services 
or supplies to cover. For example, when we found that seat lift chairs were being 
aggressively marketed as a comfortable lounge chair, HCFA began the arduous, time 
consuming regulatory process needed to determine whether to withdraw coverage of this 
item. Fortunately, the Congress stepped in with legislation in 1989 to limit coverage to the 
seat lift mechanism only, and expenditures dropped from $122 million in 1988 to $14 
million in 1991. 

The Health Care Financing Administration needs more flexible and efficient authorities to make 
decisions about both prices and coverage. 

Adequacy of Current Criminal and Civil Enforcement Measures 

Last year we got a major boost in our efforts through the Fraud and Abuse Control Program, a 
key part of the Health Insurance Portability and Accountability Act. This program provides much 
ne^ed resources, stronger enforcement tools, and a management structure to coordinate the 
efforts of numerous fraud fighting units of Federal, State, and local governments. The Fraud and 
Abuse Control Program is a creative and far-reaching program to root out fraud and abuse in the 
nation's health care system. It amounts to nothing less than an all out, pitched battle against 
health care fraud and abuse. 

The program is under the joint direction of the Attorney General and the Secretary of Health and 
Human Services, working through the Inspector General. It is designed to provide a framework 
and resources to coordinate Federal, State, and local law enforcement efforts. It mandates a 
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comprehensive program of investigations, audits, and evaluations of health care delivery; 
authorizes new criminal, civil, and administrative remedies; requires guidance to the health care 
industry about potentially fraudulent health care practices; and establishes a national data bank to 
receive and report final adverse actions imposed against health care providers. The Act also 
provides an innovative mechanism to fund th^ new anti-fraud efforts, therdiy assuring that 
needed resources are always available for the effort. 

The Health Insurance Portability and Accountability Act envisions a fraud fighting program that 
coordinates the efforts of a broad array of law enforcement and health care agencies. And it 
authorizes funding to support the strengthening of their methods and the development of new 
detection and enforcement techniques. We have already taken aggressive steps to develop such 
partnerships and build a national team to combat health care fraud and abuse. The combined and 
organized efforts of our partners presents a formidable obstacle to wrongdoers in the form of an 
unprecedented, comprehensive, nationwide program of audits, investigations, program 
evaluations, and sanctions. 

CONCLUSION 

I appreciate the opportunity to appear before you today and share with you our report from the 
front lines of our battles against those who would defraud Medicare, and also to share with you 
our insights about vulnerabilities and problems facing us today. We appreciate your support for 
our efforts, and I welcome your questions. 
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STATEMENT 

OF 

CHARLES L. OWENS 
CHIEF, FINANCIAL CRIMES SECTION 
FEDERAL BUREAU OF INVESTIGATION 

GOOD MORNING MADAM CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE. 

THE FBI PLACES A HIGH PRIORITY ON INVESTIGATING HEALTH CARE 
FRAUD AND IS COMMITTED TO WORKING WITH THIS COMMITTEE AND ALL OF 
CONGRESS TO ENSURE THAT LAW ENFORCEMENT HAS THE NECESSARY TOOLS 
TO COMBAT THE HEALTH CARE CRIME CRISIS. 

AS THE COMMITTEE IS AWARE, IN ADDITION TO PROVIDING NEW 
STATUTORY TOOLS TO COMBAT HEALTH CARE FRAUD, THE HEALTH INSURANCE 
PORTABILITY AND ACCOUNTABILITY ACT OP 1996, WHICH WAS PASSED BY 
THE LAST SESSION OP CONGRESS, SPECIFIED MANDATORY FUNDING TO THE 
FBI FOR HEALTH CARE FRAUD ENFORCEMENT. THE LAW PROVIDED THE FBI 
WITH $47 MILLION IN Py97 FOR ITS HEALTH CARE FRAUD EFFORTS, UP 
FROM $38 MILLION IN FY96. THE FBI USED THIS ENHANCEMENT, IN 
LARGE PART, TO FUND AN ADDITIONAL 46 AGENT AND 34 PROFESSIONAL 
SUPPORT POSITIONS FOR HEALTH CARE FRAUD AND TO CREATE SEVERAL NEW 
DEDICATED HEALTH CARE FRAUD SQUADS. (SEE CHART 1 ATTACHED > . THIS 
INCREASE IN PERSONNEL RESOURCES BROUGHT THE NUMBER OF FBI AGENTS 
ADDRESSING HEALTH CARE FRAUD IN THE 2ND QUARTER OF PY97 TO THE 
EQUIVALENT OF 350 AGENTS AS COMPARED TO 112 IN 1992. (SEE CHART 
2 ATTACHED) . FUNDING IS SLATED TO INCREASE INCREMENTALLY TO THE 
YEAR 2003, WHEN IT WILL REACH $114 MILLION AND REMAIN AT THAT 
LEVEL EACH YEAR THEREAFTER. WITH THIS ADDITIONAL FUNDING, THE 
FBI WILL BE IN A POSITION TO CONTINUE TO INCREASE THE NUMBER OF 
AGENTS COMMITTED TO HEALTH CARE FRAUD INVESTIGATIONS. AS THE FBI 
HAS INCREASED THE NUMBER OF AGENTS ASSIGNED TO HEALTH CARE FRAUD 
INVESTIGATIONS, THE CASELOAD HAS INCREASED DRAMATICALLY FROM 591 
CASES IN 1992, TO OVER 2300 CASES IN THE FIRST HALF OF 1997. WE 
ANTICIPATE THIS TREND TO CONTINUE, (SEE CHART 3 ATTACHED) . THE 
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FBI CASELOAD IS DIVIDED BETWEEN THOSE HEALTH PLANS RECEIVING 
GOVERNMENT FUNDS AND THOSE THAT ARE PRIVATELY FUNDED (SEE CHART 4 
ATTACHED) ■ CRIMINAL HEALTH CARE FRAUD CONVICTIONS RESULTING FROM 
FBI INVESTIGATIONS HAVE RISEN FROM 116 IN 1992, TO 475 IN 1996. 
(SEE CHART 5 ATTACHED) ■ 

NO SE<3MENT OF THE HEALTH CARE SYSTEM IS IMMUNE FROM FRAUD. 
THIS MORNING I WOULD LIKE TO DISCUSS BRIEFLY THREE AREAS OF THE 
HEALTH DELIVERY SYSTEM WHICH FBI INVESTIGATIONS HAVE SHOWN TO BE 
PARTICULARLY SUSCEPTIBLE TO FRAUD: LABORATORY BILLINGS, HOME 
HEALTH CARE, AND DURABLE MEDICAL EQUIPMENT, PROSTHETICS, 
ORTHOTICS, AND SUPPLIES (DMEPOS) . 

EIGHT MONTHS AGO, DAMON CLINICAL LABORATORIES INC. AGREED TO 
PAY THE FEDERAL GOVERNMENT $119 MILLION IN CIVIL AND CRIMINAL 
PENALTIES FOR SUBMITTING FALSE CLAIMS TO THE MEDICARE PROGRAM AND 
A NUMBER OF MEDICAID PROGRAMS. IN NOVEMBER OP LAST YEAR, THE 
LABORATORY CORPORATION OF AMERICA AGREED TO PAY THE FEDERAL 
GOVERNMENT $182 MILLION IN CIVIL PENALTIES ASSOCIATED WITH 
SUBMITTING FALSE CLAIMS FOR MEDICALLY UNNECESSARY TESTS. AS PART 
OF THIS AGREEMENT, ALLIED CLINICAL LABORATORIES, A LABCORP 
SUBSIDIARY, PLED GUILTY TO A CRIMINAL CHARGE AND IS TO PAY A $5 
MILLION CRIMINAL FINE. IN FEBRUARY OF THIS YEAR, SMITHKLINE 
BEECHAM CLINICAL LABORATORIES INC. AGREED TO PAY $325 MILLION TO 
SETTLE FRAUD CHARGES. 

THESE MULTI-AGENCY INVESTIGATIONS AND SETTLEMENTS WERE THE 
RESULT OF THE COOPERATIVE EFFORTS FROM A NUMBER OF AGENCIES AND 
RESULTED IN SIGNIFICANT RESTORATIONS TO THE MEDICARE AND MEDICAID 
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TRUST FUNDS. THE FRAUD SCHEMES INCLUDE BUNDLING CERTAIN LAB 
TESTS WITH BLOOD PANELS, CAUSING PHYSICIANS TO ORDER TESTS THAT 
WERE NOT MEDICALLY NECESSARY, BILLING FOR HEMOGRAM INDICES EACH 
TIME A COMPLETE BLOOD COUNT WAS ORDERED, "CODE JAMMING" ON 
SCREENING TESTS TO ENSURE MEDICARE PAYMENT, AND PROVIDING 
INDUCEMENTS TO PHYSICIANS TO OBTAIN THEIR MEDICARE BUSINESS. 
INVESTIGATIONS INTO OTHER ALLEGATIONS INVOLVING THE LABORATORY 
INDUSTRY ARE CONTINUING. 

A PENNSYLVANIA MAN WAS RECENTLY INDICTED ON FORTY COUNTS FOR 
VIOLATING THE CONSPIRACY, MAIL FRAUD, WIRE FRAUD, AND MONEY 
LAUNDERING STATUTES IN A SCHEME WHICH ENABLED HIM TO RECEIVE OVER 
$7 MILLION IN MEDICARE PAYMENTS. THE DEFENDANT OBTAINED A 
PROVIDER NUMBER AND BILLED FOR NON- INVASIVE LABORATORY SERVICES 
SUCH AS X-RAYS AND OTHER TESTING WHEN IN FACT HIS COMPANY HAD NO 
EMPLOYEES AND NO ONE WAS EVER TESTED. THE SUBJECT'S HOME, 
VEHICLES, AND BANK ACCOUNTS ARE IN THE PROCESS OF BEING 
FORFEITED. 

THE HOME HEALTH INDUSTRY HAS GROWN TREMENDOUSLY DURING THE 
LAST FEW YEARS. IN 1993, HOME HEALTH AGENCIES WERE REIMBURSED BY 
MEDICARE IN THE AMOUNT OF $9.7 BILLION FOR SERVICES PROVIDED TO 
2.8 MILLION MEDICARE BENEFICIARIES. BY 1996, MEDICARE PAID 
$17.2 BILLION TO PROVIDERS OF HOME HEALTH CARE FOR SERVICES 
RENDERED TO 3 . 8 MILLION BENEFICIARIES . THE NUMBER OF HOME HEALTH 
AGENCIES BILLING MEDICARE HAS GROWN FROM JUST OVER 7,000 IN 1993, 
TO AN ESTIMATED 9,500 IN 1996. 

INVESTIGATIONS CONDUCTED BY THE DEPARTMENT OF HEALTH AND 
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HUMAN SERVICES, OFFICE OF INSPECTOR GENERAL, AND THE FBI HAVE 
UNCOVERED FRAUD SCHEMES IN THIS AREA INVOLVING COST REPORTING 
FRAUD; BILLING FOR SERVICES NOT RENDERED; UP-CODING VISITS TO A 
HIGHER REIMBXJRSEMENT CODE, SUCH AS A SKILLED NURSING VISIT; AND 
BILLING FOR SERVICES RENDERED TO PERSONS NOT "HOME BOUND" AS 
REQUIRED BY MEDICARE. A NUMBER OF FACTORS MAY CONTRIBUTE TO THE 
HIGH RATE OF FRAUD DETECTED IN THE HOME HEALTH INDUSTRY. LESS 
THAN 4% OP THE AGENCIES RECEIVE ON-SITE AUDITS BY MEDICARE 
CONTRACTORS AND THE BENEFICIARIES ARE NOT REQUIRED TO MAKE A CO- 
PAYMENT, MAKING IT LESS LIKELY THAT A BENEFICIARY WILL COMPLAIN 
ABOUT THE EXTENT OP SERVICE OR WHAT’S BEING BILLED TO MEDICARE. 

DURING AN AUDIT BY THE MEDICARE BRANCH OF BLUE CROSS AND 
BLUE SHIELD OP IOWA, KNOWN AS lASD HEALTH SERVICES CORP., 

NUMEROUS DISCREPANCIES WERE DISCOVERED IN THE COST REPORTS OF ONE 
HOME HEALTH AGENCY. A SUBSEQUENT INVESTIGATION BY THE FBI 
REVEALED THAT THIS HOME HEALTH AGENCY HAD SUBMITTED FALSE 
INVOICES IN SUPPORT OF THEIR COST REPORT. ALSO, CONTRACTS FOR 
SERVICES TOTALING OVER $250,000 WERE ISSUED TO FAMILY MEMBERS AND 
FRIENDS, BUT NO ACTUAL SERVICES WERE RENDERED. FURTHER, PAYROLL 
CHECKS IN EXCESS OF $500,000 WERE ISSUED TO INDIVIDUALS NOT ON 
THE EMPLOYEE LIST. THE OWNERS OF THIS AGENCY, WHO WERE 
REIMBURSED BY MEDICARE IN EXCESS OF $10 MILLION FROM 1993 TO 
1995, SUBSEQUENTLY FLED GUILTY AND ARE PRESENTLY IN A FEDERAL 
PRISON. 

ANOTHER AREA OF HEALTH CARE THAT HAS BEEN SHOWN TO BE 
PARTICULARLY VULNERABLE TO FRAUD IS DURABLE MEDICAL EQUIPMENT. 
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RECENTLY, FIVE MIDWEST RESIDENTS PLED GUILTY TO RACKETEERING 
CHARGES IN CONNECTION WITH MORE THAN $25 MILLION IN FRAUDULENT 
BILLINGS TO MEDICARE THROUGH THE MARKETING OF DXTRABLE MEDICAL 
EQUIPMENT TO NURSING HOMES. THE DEFENDANTS WERE CHARGED WITH 
RECEIVING MEDICARE REIMBURSEMENT FOR PRODUCTS THEY DID NOT 
PROVIDE, RECEIVING PAYMENT FOR NON-REIMBURSABLE SUPPLIES, 
PROVIDING UNNECESSARY ITEMS TO PATIENTS, MISREPRESENTING THE 
QUANTITIES OF SUPPLIES ACTUALLY PROVIDED, AND ENGAGING IN BILLING 
ACTIVITIES TO AVOID DETECTION BY THE MEDICARE CONTRACTOR. PART 
OF THE SCHEME INCLUDED ADDING UNNECESSARY ITEMS IN URINARY 
INCONTINENCE KITS AND MARKETING THOSE ITEMS TO NURSING HOMES FOR 
REIMBURSEMENT FROM MEDICARE. IN ADDITION TO THE POSSIBILITY OF 
SUBSTANTIAL PRISON TERMS, THE DEFENDANTS FACE FORFEITURE OF 
ILLEGAL PROCEEDS IN EXCESS OF $11 MILLION. 

THE LIST OF SCHEMES AND TYPES OF FRAUD BEING PERPETRATED ARE 
VIRTUALLY ENDLESS. THE FUNDING PROVISIONS FROM THE HEALTH 
INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF 1996 WILL ENABLE 
THE FBI TO ENHANCE ITS COMMITMENT TO THE FIGHT AGAINST THE HEALTH 
CARE FRAUD CRIME PROBLEM. I HAVE ATTEMPTED TO HIGHLIGHT WHAT WE 
PERCEIVE TO BE THE MAJOR PROBLEM AREAS AND WHAT THE FBI IS DOING 
TO ADDRESS THEM. 

THE HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF 
1996 (THE ACT) ALSO ESTABLISHED THE HEALTH CARE FRAUD AND 
ABUSE CONTROL ACCOUNT WHICH PROVIDED FUNDING TO THE DEPARTMENT OF 
HEALTH AND HUMAN SERVICES AS WELL AS THE DEPARTMENT OF JUSTICE. 
THIS FUNDING INCREASE FOR THE DEPARTMENT OF JUSTICE PROVIDES 
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GREAT SUPPORT FOR THE DEPARTMENT’S DECISION, PROM APPROXIMATELY 
FIVE YEARS AGO, TO MAKE HEALTH CARE FRAUD PROSECUTION ONE OP ITS 
TOP PRIORITIES. THROUGH THE FUNDING PROVISIONS OF THIS ACT, THE 
DEPARTMENT WAS ABLE TO HIRE AN ADDITIONAL 90 ASSISTANT UNITED 
STATES ATTORNEYS (AUSAS) , 60 CRIMINAL AND 30 CIVIL, TO SUPPORT 
HEALTH CARE FRAUD PROSECUTIONS. THE ASSIGNMENT OF THESE AUSAS TO 
VARIOUS DISTRICTS WAS CLOSELY COORDINATED WITH THE BUREAU'S 
STAFFING INCREASES AND WILL ENSURE ADEQUATE PROSECUTIVE SUPPORT 
FOR THE ANTICIPATED INCREASE IN CRIMINAL MATTERS UNDER 
INVESTIGATION. 

THE ACT ALSO CREATED A FEDERAL HEALTH CARE FRAUD OFFENSE, 
WHICH COVERS ANY HEALTH CARE PLAN, WHETHER GOVERNMENT OR 
PRIVATELY FUNDED, AND EMPOWERS THE ATTORNEY GENERAL OR HER 
DESIGNEE TO ISSUE INVESTIGATIVE DEMANDS TO OBTAIN RECORDS 
PERTAINING TO FEDERAL CRIMINAL HEALTH CARE OFFENSES. RECORDS 
OBTAINED PURSUANT TO THIS METHOD ARE NOT SUBJECT TO THE SAME 
CONSTRAINTS APPLICABLE TO RECORDS OBTAINED THROUGH THE USE OP A 
GRAND JURY SUBPOENA. 

DESPITE THE GREAT STRIDES JIADE BY THE LAST SESSION OF 
CONGRESS, ADDITIONAL LEGAL TOOLS ARE STILL NEEDED IF LAW 
ENFORCEMENT IS TO MAKE EVEN MORE OF AN IMPACT ON THIS ESTIMATED 
$100 BILLION A YEAR CRIME PROBLEM. 

THE FBI CONCURS WITH THE DEPARTMENT OP JUSTICE THAT THERE 
SHOULD BE A LIBERALIZATION OP F.R.CR.P. 6(E) TO FACILITATE THE 
SHARING OF INFORMATION AMONG CRIMINAL AND CIVIL ATTORNEYS IN 
HEALTH CARE CASES. OFTEN, INVESTIGATIONS WHICH ARE INITIATED ON 
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COMPLAINTS OF CRIMINAL ALLEGATIONS FALL SHORT OF THE BURDEN OF 
PROOF REQUIRED TO SUSTAIN CRIMINAL CONVICTIONS AND THE 
APPROPRIATE REMEDY BECOMES CIVIL ENFORCEMENT. INFORMATION 
CURRENTLY OBTAINED THROUGH THE GRAND JURY CANNOT BE AUTOMATICALLY 
USED BY CIVIL ATTORNEYS, ABSENT A COURT ORDER. 

SECONDLY, WHILE SECTION 204 OF THE ACT EXTENDS TITLE 42 
CRIMINAL PROVISIONS RELATING TO KICKBACKS OF ALL HEALTH PLANS 
RECEIVING FEDERAL FUNDS, EXCEPT THE FEDERAL EMPLOYEES HEALTH 
BENEFIT PLAN (FEHBP) , IT DOES NOT APPLY ILLEGAL REMUNERATION 
PROHIBITIONS TO THE PRIVATE HEALTH CARE INDUSTRY. CONGRESS HAS 
ALSO NOT INCLUDED VIOLATION OF THE ANTI -KICKBACK STATUTE IN THE 
DEFINITION OF FEDERAL HEALTH CARE OFFENSE. THUS, IN AN 
INVESTIGATION BASED SOLELY ON ILLEGAL KICKBACKS, THE NEW HEALTH 
CARE VIOLATIONS AND NEW PROCEDURAL TOOLS, SUCH AS INVESTIGATIVE 
DEMAND AUTHORITY AND INJUNCTIVE RELIEF, WILL MOT BE APPLICABLE. 

STATISTICAL ANALYSIS OF BILLING DATA TYPICALLY REFLECTS HIGH 
USAGE PEAKS DURING CERTAIN TIME PERIODS FOR VARIOUS PROCEDURE 
CODES. REIMBURSEMENT FOR THESE PROCEDURES OR TESTS REQUIRE 
CERTIFICATION FROM A MEDICAL PROVIDER STATING THE PROCEDURE OR 
TEST WAS MEDICALLY NECESSARY. TYPICALLY, AFTER LAW ENFORCEMENT 
ACTIVITY IS INITIATED BASED PARTLY ON THE STATISTICALLY ABERRANT 
USAGE OF A PARTICULAR CODE, USAGE DECREASES AND ANOTHER PROCEDURE 
EXHIBITS HIGHER THAN NORMAL USAGE. ONE CANNOT HELP BUT ASSUME 
THAT THESE ABERRANT BILLING PATTERNS ARE DUE IN PART TO MONETARY 
INCENTIVES OF PROVIDERS TO CERTIFY THAT THE TESTS OR PROCEDURES 
WERE MEDICALLY NECESSARY. WHEN THE MEDICAL JUDGEMENT OF 
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PROVIDERS BECOMES OBSCORED BY THE MOTIVE FOR PROFIT, ALL 
AMERICANS SEEKING MEDICAL CARE BECOME POTENTIAL VICTIMS. THE FBI 
AND OTHER DEPARTMENT OP JUSTICE CCSJPONEHTS WOULD SUPPORT AN 
AMENDMENT TO THE FEDERAL CRIMINAL CODE TO CREATE A NEW 
GENERALIZED OFFENSE AGAINST KICKBACKS PAID IN CONNECTION WITH A 
■HEALTH CARE BENEFIT PROGRAM" AS DEFINED IN 18 U.S.C. SEC. 24 
(B) . THIS PROVISION WOULD FILL THE GAP IN THE LAW BY EXTENDING 
FEDERAL ANTI -KICKBACK CRIMINAL SANCTIONS TO ALL HEALTH CARE 
BENEFIT PROGRAMS, PUBLIC AND PRIVATE. 

THAT CONCLUDES MY PREPARED REMARKS AND AT THIS TIME I 
WOULD BE PLEASED TO ANSWERS ANY QUESTIONS THAT YOU MAY HAVE. 
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Remains Elusive 


Madam Chainnan and Members of the Subcommittee: 

We are pleased to be here today as you discuss the problem of fraud and 
abuse in the Medicare program. Because Medicare is one of the largest, 
most expensive pix^rams in the federal budget, its spending has been the 
subject of numerous legislative proposals in recent years by the Congress 
and the administraticm. In fiscal year 1996, Medicare expenditures totaled 
about $200 billion, and d\e program’s Hospital Insurance Trust Fund is 
expected to be depleted by 2001. At the same time, millions of dollars are 
being spent inappropriately because of the fraudulent and abusive billing 
practices of health care providers, thus prompting congressional concern 
about program vulnerabilities. 

My comments today will focus on both the fee-for-service and managed 
care programs. ^>edfically, I would like to highlight the 
anti-£raud-and*abuse tools available to Medicare; the extent to which and 
how effectively they are iised by the Health Care Financing Administration 
(hcfa), the agency responsible for administering the program; and recent 
legislative activity aimed at improving program safeguards. 

The information I am presenting today is based on recent gao studies and 
the three High Risk S^es reports on Medicare we have issued since 1992. 
The high-risk reports are the products of Gao’s special effort, begun in 1990 
and supported by die Seriate Committee on Govenunental Affairs, to 
review federal pro^am areas identified as high risk because of 
vulnerabilities to waste, fiaud, abuse, and mismanagement (See Related 
GAO Products at dte end of this statement) 

In brief, we selected Medicare as one of the initial programs to be included 
in our high-nsk efforts because of the program’s size, complexity, and 
rtq;>id growth, bi addition, hcfa’s efforts to fi^t Medicare fiaud and abuse 
have not been adequate to prevent substantial losses because the tools 
available over the years have been underutilized or not deployed as 
effectively as possible. 

Because of budget ccmstraints, the number of reviews of claims and 
related medical documentation and the site audits of providers’ records 
have dwindled significantly. This means, for example, that a home health 
provider has only a slim chance of having its claims, its year-end cost 
reports, or its actual provision of services carefully scrutinized by 
Medicare. In additicm, hcpa’s management of its claims processing controls 
and Medicare’s automated information systems has been unsatisfactory. 
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As a result, Medicare’s mformation systems and the sta:^ monitonng 
cbxn^ be&\ less than effective at lotting irKiicah>rs of po^tkl 
hsud, aich as su^ciou^y large inc^eas^ in reimbursements, improbable 
quantities of services claimed, or (hplicate bills submitted to diffe^nt 
contractors for the same service or supply. Because of acknowledged 
sysiem weaknesses, hcpa is in the process of acquiring a new 
multiimlliorHiollar automated c^ed the Medicare Transaction 

System (vrs). Mrs is intended to replace Medicare’s multiple automated 
systems and is ejected to enhance significantly its fiiaud and abuse 
detecticm capabilities. However, hcfa has not effectivdy mans^ed the 
process ft^r acquiring thlssyston. Now schedule ddays and growing cc^ 
prolecticms — ^from a $151 million estimate made in to about a 

$1 billion estimate this year—have forced hcfa to halt much of the 
system’s dev^opmwt while the agaKy reassesses its acquisiticsi plans. 

Less than adequa^ oversight has also resulted in little meahingfui iKiion 
taken against Medicare health maintenance organizations (hmo) found to 
be out compliance with federal law and regulaticms. Other than 
requiring corrective action plans, hcpa has not sanctioned poor performing 
KUOS, using such tools as excluding these hmos from the program, 
pn^bitiiig continued enrollment until deficiencies are corrected, or 
noticing b^tefidaries of the hmos cited for violaticms. Accumul^ed 
evidence of izv-tu^me sales abuses coupled witit high rates of r^id 
diseniolijnent for certain hmos also indicate that scsne beneficiaries ate 
confused about or are being misled during the enrollment process and are 
dissatisfied cmce they become plan members. In addition, consumer 
information (hat OMtld help beneficiaries distinguish the good pJans from 
the poor performers is not made publicly available, limiting the abiiiqF 
beneficiaries to make informed dioices about competing plans. This in 
turn limits ti^e ability of consumer choice to drive out poor quality. 

Recent and prop<»ed legislatk»— chiefly the Kassebaum-Kennedy 
legislation, also krown as the Health Insurance Portability and 
Accountability Act of 1996 (hipaa), and the budget reconciliation 
legation now being considered by the Congress — refocus attenticm on 
various aspects of Medicare fraud and abuse. The implementation of the 
enacted provlatms, such as additional ftinding for special antifraud 
initiatives and the foomise of ]Ht^x}sed legislation, such as the authori^ to 
prevent all convict felor® from becoming Medicare providers, offer the 
potential to reduce Medicare losses attributable to unwarranted payments. 
But hcfa's history of lertgthy delays in implementing legi^tion gives cause 
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for concern about whether the authorities granted will be acted on 
promptly and elEfectively. 


Background 


Elstablished urKler the Social Security Amendments of 1965, Medicare is a 
two-part program: ‘hospital insiuance,” or part A, which covers inpatient 
hospital, skilled nursing facili^, hospice, and home health care services; 
and ‘supplementary medical insurance,” or part B, which covers physician 
and ouQiatient hospital sovices, diagnostic tests, and ambulance and 
other health services and supplies. Medicare falls under the administrative 
jurisdiction of hcpa, within the Dep>artment of Health and Human Services 
(hhs). hcpa administers both traditiOTal fee-for-service Medicare and hmos 
under contract that are permitted to enroll Medicare beneficiaries. 


Fee-for-Service Program in 1996, Medicare’s fee-for-servlce program covered almost 90 percent, or 
35 milliMi, of Medicare’s beneficiaries. Physicians, hospitals, and other 
providers submit claims to Medicare to receive ps^mrent for services thQ^ 
have provided to betefidaries. hcpa administers Medicare’s fee-for-service 
program largely throu^ a network of about 70 claims processing 
contractors, that is, insuraitce conq>anies— like Blue Cross aixd Blue ^eld 
platts, Mutual of Oinaha, and CIGNA — that process and pay Medicare 
claims. In fiscal year 19%, coiuractors processed about 800 millicxt 
Medicare claims. 

As Medicare contractors, these companies use federal funds to pay health 
care providers and beneficiaries and are reimbursed for their 
administrative costs incurred in performing the work. They are also 
resportsible for the payment safeguard activities intended to protect 
Medicare from pay^ inappropriately.* The contractors have broad 
discretion in conducting these activities, resultii^ in significant variations 
across contractors in implementing payment safeguards. 

Generally, intermediaries are the contractors that handle claims submitted 
by *instituti(mal providers” (hospitals, skilled nursing facilities, hospices, 
and home health ager>cies); carriers are those handling claims submitted 
by physicians, laboratories, equipment suppliers, and other practitioners. 


'Atthoufh undo- section 202 of HIPAA. the HHS Secretary is authorized to enter into contracts witlt 
endtiee other than its current contractors to peffofin psyment safepiard aefivibes, HCFAhasnotyet 
awarded any contracts of this type. 
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Managed Care Program Medicare’s managed care program covers a growing number of 

beneficiaries — nearly 5 million at the end of 1996 — who have chosen to 
enroll in an hmo to rec^e their medical care rather than obtaining 
services from individual providers. The mariaged care program, which is 
fimdedfrom both the part A and part B trust funds, consists mostly of risk 
contract hmos that enrolled about 4 million Medicare beneficiaries as of 
the end of 1996.^ These hmos are paid a monthly amount, fixed in advance, 
by Medicare for each beneficiary enrolled rather than for each service 
provided. In this sense, the hmo has a “risk” contract because, regardless 
of what it ^>ends for each erurt^ee’s care, the lOdO assumes the financial 
risk of providing ail needed health care in return for the payments 
received, hmos profit if their costs of providing services are lower than the 
predetermined paym^t but lose if their costs are higher than the Medicare 
payment 


Medicare Fraud FYaud and abuse encompass a wide range of imprc^r billing practices 

that include misrepresenting mr overdt\arging with re^>ect to services 
delivered. Both re^t in unnecessary costs to Medicare; but a fraud 
conviction requires proof of intent to defraud. Abuse ^ically involves 
actlcms that ate inconsistent with Medicare billing rules and policies. As a 
practical mattar, whether and how a wrongful act is address^ can depend 
on the of the financial loss incurred and the quality of the evidence 
establishing intent For exanq>le, small claims are generally not pursued as 
fraudulent becwse of the cost involved in invesfigalion and prosecuficm. 

The pursuit of fraud often begins with the contractors, which conduct 
reviews <a submitted claims and respond to beneficiaiy conq^laints. Th^ 
develop cases for referral to the hhs Inspector General for possible 
cnmii\al or civil prosecution and admin^trative sanction. Potential fraud 
cases referred to the Inspector General require carefiil documentation by 
the ccmtractoir. entailing data analyses, claims audits, interviews with 
patients, and reviews of medical records. 

Inspector Ger(eral investigations can involve, among other things, 
addidonai interviews or ana^rses of medical records, and subpoena of 
financial records. If satisfied that the evidmce warrants prosecution, the 
Inspector General forwards the case to a U.S. Attorney, within the 
Department of Justice. The U.S. Attorney than decides whether to accept 


KXher Mcdicm iiiani|«d care ptant induSe coat coninct HMOa and health care prep^ment plans. 
Coat cootract HMO* afiow betadiciartea to chooae health aendcea from their HMO network or outside 
providers Hcakh care prep a yme n t plwa cover only part 8 services Tofeiher, both types of plans 
enroll (ewer than 2 percent of the Medicare popuittiom. 
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the case for prosecution. If an indictment, and finally, a conviction are 
obtained, further work is necessary to establish administrative sanctions 
and recover overpayments. Thus, although the mechamcs to pursue 
Medicare fi^ud are in place, the high level of resources and interagency 
coordination required for case development can stall the pursuit of a case 
at many junctures and delay the resolution of a case for many years. 


Medicare’s 

Anti-Fraud-and-Abuse 
Efforts Consist 
Largely of 

Contractors’ Payment 
Safeguards 


HCFA relies on payment safeguards that consist lai^ely of contractors’ 
efforts to detect improjMieties both before and after claims have been 
paid. In addition to complaints contractors receive from beneficiaries, 
detection efforts include prepayment reviews of providers’ claims, and 
postpayment analyses, such as reviews of claims data and audits of 
provider costs. (See table 1.) 


Table 1: Medicare's Controls to Detect Inappr^riate Payments 

Control 

How it works 

Leads from beneficiaries 

Beneficiaries use Explanation of MerSwwe Benefits to alert Medicare of claims for services not 
orovided susoiciousfv biQb charges, or other indications of potential fraud. 

Prepayment review 

Computer edits check cfairrts for compliance with such administrative requirements as the submission 
of all necessary informatiori. 

Computer edits automatically deny claims that are duplicates of others already processed by that 
system. 

Computer screens suspend for manual review claims that do not appear to comply with medical 
necessity or coverage criteria. 

Postpayment review 

Focused medical review. Provider-targeted: Examining historical data, analysts compare provides 
claims against those of their peers to identify high billers; past or future claims of high billers may be 
targeted for more extensive review. Service-targeted; Analysts examine expenditure data to identify 
medical services for which spending has been unusually high; past or future claims for these services 
may be subjected to more intensive reviews. 

Comprehensive claims audh. Rewewers examine in greater depth providers’ billings found through 
leads from beneficiaries, focused medical review, or other sources to show irregularities. 

Audit of cost reports. Auditors verify the reasonat?lenes5 of costs reported annually by institutional 
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Beneficiary Leads The Explanation of Medicare Benefits (eomb), which is a notice to 

Generated From Payment beneficiaries detailing the services their provider billed for and Medicare 
Notices payment decisions, is one type of payment safeguard. Many fraud cases 

begin with beneficiary calls to Medicare contractors, hcfa, the hhs 
Inspector General, the Federal Bureau of Investigation, state licensing 
agencies, and professional associations. These calls, ofGcially termed 
complaints, are often triggered by eombs that show providers’ bills for 
services never received, items never ordered, or suspiciously high charges 
for services or supplies received. 


Prepayment Claims One of Medicare's key payment safeguard activities — performed by the 

Screening claims procesang contractors — is the prepayment screening of claims for 

compliance with administrative billing procedures and medical coverage 
policies. Edits and screens are programmed into claims processing 
software that trigger the suspension of incoir^lete or erroneous claims. 
For example, if a provider’s billing number or beneficiary identification 
number is incon^Iete or otherwise incorrect, the computer automatically 
holds the claim until the data are corrected. Edits autoit^tically deny 
duplicate claims. Screens will also halt processing when claims do not 
meet certain medical necessity or coverage conditions for payment For 
example, a screen developed for echocardiogr 2 q>hy might suspend the 
processing of a claim for which the documented diagnosis was indigestion; 
in such a case, the claim would receive further review by contractor staff. 


Postpayment Review Another payment safeguard performed by contractor staff is postpayment 

review, which consists of efforts to detect irregularities. These efforts 
include (1) focused medical reviews, in which an examination of claims 
data focuses on either the billings of a particular provider or the 
expenditures for a particular service; (2) comprehensive audits of claims 
submitted by suspect providers; and (3) audits of providers’ cost reports. 
Postps^ent reviews can lead to the strengthening of payment policies 
that in the future wifi disallow or reduce unwarranted Medicare 
reimbursements for certain services. 

Focused medical reviews involve reviewers examining claims data to find 
patterns that Aviate from a norm. For exaiT 4 >le, they look for aberrandes 
in an individual provider’s billing patterns by profiling, or identifying 
providers who biQ f<Mr many more services per patient than their peers. 
Reviewers also look for aberrandes in expenditure data for a specific 
service or procedure largely by comparing the total amounts the 


p«c« c 


GA<VT*HEHS47-1SS 



92 


Medicare: Control Over Frond and Abnae 
Bemaiin EhulTe 


contractor spent for a particular service with spending in previous periods 
and with other contractors’ spending for that service. The outcome of 
focused medical reviews can include more comprehensive reviews, also 
called audits, of providers’ claims. 

Claims audits are ^pically conducted for providers whose billings have 
shown irregulaiities. In these cases, contractors review a sample of claims 
for the provider’s p^ents to determine whether services were 
appropriate — that is, medically necessary, covered by Medicare, and 
actually provided — and whether they were billed in compliance with 
Medicare rtiles. Audits are resource-intensive, often involving medical 
record reviews and patient and provider interviews. If audits disclose that 
Medicare has paid for unnecessary or inappropriate services, the 
contractor attempts to recover overp^Tnents. 

Focused medical review also generates the information contractors need 
to decide which services need medical review policies, which in turn 
typically serve as the basis for developing a computerized medical 
necessity screen, as discussed earlier, ^th the exertion of some national 
policies, contractors develop their own medical review policies to address 
*10081” payment issues. For example, after examining several years of data 
on spending for foot care services, a contractor determined that total 
^>auling for foot care services increased fourfold — from about $470,000 to 
about 11.8 million in a S-year period. From this and other postpayment 
review information, the CMttiactor develc^>ed a medical review pc^cy 
covering foot care under certain conditions. This policy served as tite basis 
fM- the contractor’s development of a computer software screen for foot 
care services. Wthin a year, the contractors p^rmonts for foot care 
procedures dropped to about $620,000, or a third of what had been paid 
the previous year. 

Audits of cost reports submitted by providers paid under cost-based 
reimbursement are another postpayment review tool Such 
providers — Including hospitiU outpatient departments, skilled nursing 
facilities, and home health agencies — are reimbursed not on the basis of a 
fee schedule or the charge for a service but on the basis of the 
"reasonable” cost to provide the service. 

Reimbursemmt to wch instituti<mal providers occurs in several st^s. 
First, Medicare contractors make ^interim” paym^its based on the 
provider’s historical costs and current cost estimates. ’These payments 
help defray the ongoing costs of providing services to Medicare 
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beneficiaries. Second, at the end of each year, the provideis submit 
r^;>orts that detail their operating costs throughout the preceding year and 
^peci^ the share related to the provision of Medicare services. Uang this 
information, intermediahes ma^ mteiim adjustments to tl^ payir^ts 
made to the provider. Third, the intennediary can conduct either *desk 
^radits” tx more detailed reviews of the ct^t reports, inclut^ng 13eld 
audits,” to d^ermine the tqpi^opriatt 6nal lament amounts. 


Budget Constraints 
Have Weakened 
Efforts to Review 
Claims, Deter Abuse 


Overthe last 7 years, mcxa az^ Its claims processing contractors have 
strug^ed to cany out critical claims review and provider audit ^hnties 
with a budget that, on a p^-claim ba^, was declining substantiaJly. For 
example, betweoi l^SQ and ld96, the number of Medicare claims cfimbed 
TO percent to avtr 800 millitm, edule during that same period, daims 
review resources grew less than 11 percent At^usting for infiati(m and 
claims grow^ the amount contractors could q}end on review shrank from 
74 cents to 48 cents per claim. (See fig il.) 

TIm deterioration of Medicare's controls over home health paymoits 
exemidifies the effect ol the inadequate funding of payment saf^uards. 
Between 1988 and 1996, Medicare qiending for home health care grew 
from 42.1 billion to 118 billiMi and by the year 2000 is projected to exceed 
$21 billicm (see fig. L2}. Along with increasing expenditures, die number of 
hcmke health agencies has also increased— from about 5,806 to ov^9,000. 

However, as we reported in 1996, Medicare's review oi home health claims 
greatly decreased in the 1990s, depute the dranuUic rise in home heaUh 
care expenditures.* Because oi bu^taiy ccmstraints in recent years, 
contractors' reviews of home health claims phmuneted from 62 percent in 
1987 to a target of 3 percent in 1996.* The Infrequency of the 
intermediaries’ medical review ot claims and liirdted physician 
involvemeit in overseeing home health agencies’ plans of care have made 
it nearly impoi^ble to determine «d\ether the benefidaiy receiving hcane 
he^th services qualified for the benefit, needed the care being 
or even received the services being billed to Medicare. Also, because of 
the small percentage of claims sdected for review, home health agencies 
that billed for ntmcovered services are much less likely to be identified 
than was the case a decade eaitier. 


Hnn» HmMi irtfiimkai likps^WMteProirMR DetcrtonM COAO^iEBSee-I^ 
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Similarly, the parentage of cost reports audited has declined; betweoi 
1991 and 1996, the chances that any institutional provider's cost report 
would be subject to a detailed review fell from about 1 in 6 to about 1 in 
13. Because of the time needed to schedule and conduct audits, 
intermediaries can take 2 years or more to reach a final settlement 
Tentative settlements that differ substantially from the amount ultimately 
determined to be due a provider cause underpsQmients or excessive 
p^rments that can remain outstanding for 2 years or more. 

Concern about home health fraud and abuse is not new. Nearly two 
decades ago, hcfa began gathering information that this Subcommittee 
used to launch a review in 1981 of certain home health agencies operating 
in the Chicago metrt^litan area. The findings and recommendations of 
the Subcommittee’s 1981 report still resonate today- Among the 
recommendalicms made in 1981, several are particularly germane in li^t 
of current anti*fr^d4iKl^use legislative activity, namely the 
Kassebatun-Keimedy legislation, and budget reconciliation provisiems 
currently being cemsidered by both houses of Congress: 

The Sabcommietee reconnended not reducing intermediaries’ 
budgets for auditing home health agencies to keep pace with 
program growth. Medicare payment safeguard funding nevertheless did 
decline since 1989 until the passage of the Kassebaum-Kennedy legislation, 
which now omtres stable funding for program safeguards through 2003 
and allows hcfa to count on stable funding in the commg years. However, 
per-daim expenditures for medical review aiKl other controls will remain 
below the 1£^ level after adiusting for infiatiem. 

Tlie Subcommittee noted that the government had no viable 
mechanism by which it could recoup overpayments. In a report just 
released, we suggested that the Congress consider directing hcfa to start a 
demonstiation that would assess home health agencies found to be 
habitual abusive billers for the costs of performing the foUow-up audit 
work required to estimate overpaymwt amounts.^ 

The Subcommittee recommended that, to recoup overpayments, 
HCFA regulations require bonding of new agencies and agencies 
found to be habitual abusers and that hcfa expedite Its 
promulgation of these regulations. The regulations, however, were 
never finalized. 'Hte budget reconciliation bill proposes that certain 
providers billing Medicare, including home health agencies, post a surety 
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bond for at least $50,000. This wovdd make bonding a statutory 
requirement rather than an option left to hcfa’s discretion. 


Management 
Problems Also Affect 
Payments and 
Operations 


Independent of the question of adeqtiate funding is the issue of whether 
available safeguard dollars are being used as eflectively as possible, hcfa 
has not taken full advantage of the controls contractors could use to 
screen for inappropriate claims. Moreover, despite deficiencies that might 
have been coirected in Medicare’s current claims processing systems, hcfa 
has concentrated its management efforts on the development of a new 
system. 


HCFA Has Not Routinely 
Made Available to 
Contractors Infonnation 
on Effective Payment 
Controls 


One chronic problem is that hcfa has not coordinated contractors’ 
payment safeguard activities. For example, as was planned when the 
program was set tp, part B carriers establish their own medical policies 
and screens, whi<di are the criteria used to identify claims that may not be 
eligible for paym^t. Certain pobdes and the screens used to enforce them 
have been effective in helping some Medicare carriers avoid making 
unnecessary or inappropriate pj^rtients. However, the potential savings 
from having these policies and screens used by other carriers have been 
lost, as HCFA has not adequately coordinated their use among earners. For 
example, as we reported in 1996, for just 6 of Medicare’s top 200 most 
costly services in 1994, the use of certain carriers’ medical policy screais 
by all of Medicare's carriers could have saved miUions to hundreds of 
millions of dollars annually.^ However, hcfa has not led in this area and 
the opportunity to avoid significant Medicare expenditures has been lost 
(See fig. L3.) 


Infonnation Management 
Problems Slow Efforts to 
Uncover Fraud and Abuse 


hcfa’s unsatisfactory management of a ms^r systems acquisition 
project — MTS — has serious consequences for the abilify of hcfa and its 
contractors to improve fraud and abuse monitoring activities. IdeaDy, as 
we reported in 1994,' a system like icrs would aUow ‘on-line’' claims 
processing, enabling contractors’ systems to compare claims against other 
claims already submitted wi behalf of the ben eficiar y, other claims 
submitted by the pitrvider, and other claims for the same procedure or 
item. Without this capabilify, contractors’ processing systems are not 
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programmed to screen for su^iciously large increases in reimbursements 
over a short period or improbable quantities of services claimed for a 
single day of care. The foUowing examples cited in our previous work 
highlight the problem 

In the fourth quarter of 1992, a Medicare contractor paid a supplier 
$211,900 for surgical dressing claims. For the same quarter a year later, the 
contractor paid the same supplier more than $6 million without becoming 
suspicious, despite ^ 2,800-percent increase in the amount paid. 

A contractor (Mud claims for a supplier's body jackets* — with no questions 
asked — that averaged about $2,300 per quarter for five consecutive 
quartets and then jumped to $32,000, $95,000, $235,000, and $889,000 over 
the next four quarters. 

A contractor reimbursed a clinical psychology group practice for 
individual psychotherapy visits of 45 to 50 minutes. Three psychologists in 
the group were billing for, and allegedly seeing, ^m 17 to 42 nursing 
fsuali^ patients per day. On many d^, the leading biller of this grovq) 
would have had to w^rk more than 24 tininterrupted hours to provide the 
services he claimed. 

A contractor paid a podiatrist $143,580 for performing surgical procedures 
on at least 4,400 nursing facility patients during a 6-month period. For 
these services to be legitimate, the podiatrist would have had to serve at 
least 34 patients a day, 5 days a week. 

In the last two cases cited, the contractors did not become suspicious until 
they received conqjlaints from family members and beneficiaries 
themselves. This fiulure to discover unusual increases or unusually high 
amounts billed by a particular provider or for a particular service or 
supply item makes Medicare vulnerable to billing schemes. 

ifTS was also expected to, among other things, provide on-line access to 
beneficiary patient histories. Cuirently, Medicare's part A and part B 
systems are inconq>atible, making it difficult to spot schemes that involve 
billing both parts fc^ the same service. Specifically, Medicare’s discrete 
part A and part B processing ^sterns are not designed to easily identify, 
on-line, all of the medical services and devices billed on behalf of an 
individual benefidaiy. As a result, providers can improperiy bill both parts 
widi little danger of detection. In our 1995 review of medical supply 
payments, for example, we noted that the same supply item can be billed 
on behalf of an individual beneficiary to both an intermediary and a 


*A body jactet is scuKotMittMi tplnal bnce made of » lipd plastic ratenal that conforms to the 
body and iai(ely immobUisea it 
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carrier.^ We found instances of duplicate payments and noted that 
con^ctois lacked effective tests to detemiine whether both cairi^ and 
intennediaxies paid for the same items. The hks Inspector General has 
reported similar problems with payments for other services, such as 
ambulance transportation md diagnostic iabort^iy tests. 

Ihe promise of Mis, however, cot^ be delayed inde&iiteb^. 
r^rted that, in the S years between 1992 and 1997, estimated mts 
development and implem^taticst costs ha^^ jumped sevenfdd from 
$151 million to about $1 l^on.^^ Hiis is symptomatic various project 
management weaknesses we have previous^' reported, munely, ihat hcfa 
had not completely defined its requirements Z years after awarding a 
^«tems deveic^ent contract; ho^a's mts devdoiun^t sd^ule has had 
significant oveii^^ among the various ^tern-development pluses, 
increasing the ride that incompatibilities and delays will occur; and hcfa 
has not adequately managed xns as an invescmairt as evid^ced by the htek 
of a sadsfactoiy cost-benefit analy^ or consideration of ^daMe 
alt^natives. After mi^ problems aiui d^ays wifit its mts dev^opment 
contract, kcfa announced can Aprfi 4, 1 997, that it was halting all mis 
fee-for-service software devdopment for 9G days. 

As a transitional st^ to mis, hcfa has begun consolidating its three 
intermediary part A systems and six carrier part B systems into one part A 
claims system and one part B claims system. Having a single syst^ for 
each part will allow better ediring of claims, but it does not provide some 
of the benefits that were ocpected from mts. Among these are the cm-lme 
capability to idottify, before payment is made, whether (1) an itom or 
service billed to part A has also been billed to part B and vice versa and 
(2) a bilied item or s^vice is consists with fiie other items and services 
billed on behalf of an individual. The fote of mis remains uncutain. hcfa 
officials said th^ would use the 90-day period to examine alternative 
methods for achievmg their mis goals. 
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Ineffective Oversight 
Leaves Beneficiaries 
Vulnerable to HMO 
Quality Problems 


Some have argued that moving beneficiaries into managed care — that is, 
into a “claimless" environment — ^would eliminate problems of fraud and 
abuse. Unlike fee*for*service providers, physicians, hospitals, and other 
providers do not submit a per-service claim for reimbursement. Instead, 
they are paid by the hmo, in turn is paid a monthly amount by 
Medicare for each b^eficiazy enrolled. However, our work shows that 
another set of problems exists in Medicare’s manned care program, 
which enrolls more than 10 percent of Medicare's ^ million beneficiaries 
and is growing by about 85,000 beneficiaries per month. 

Under managed care, where fixed monthly payments are made per 
benefidazy rather than per service, strategies to exploit Medicare are 
based on ^e inc^tive to underserve rather than overserve the 
benefidaiy. Risk contract hmos. Medicare's principal managed care option, 
can offer an attractive alternative to the traditional fee-for-service program 
because risk hmos typically cover additional benefits and cost 
beneficiaries less money. However, in recent years, we have reported that 
some Medicare hmos have not complied with federal standards and that 
hcfa's monitoring of these hmos has been weak. For example, in 1995, we 
reported that, de^ite efforts to improve its hmo monitoring, hcfa 
conducted only paper reviews of hmos' quality assurance plans, examining 
only the description rather than the implementation of hmos’ quality 
assurance processes.'^ McM^ver, hcfa was reluctant to take action against 
iKxicoirqthant hmos, even when there was a history of abusive sales 
practices, delays in processing beneficiaries’ appeals of hmo decisions to 
deny coverage, poor-quality care. 

In a 1996 report, we discussed the value of releasing hmo performance dau 
to Medicare beneficiaries as having the potential to reduce the occurrence 
of abusive marketing practices.^ We found that cases developed from 
beneficiary conqilaints and other hcfa documentation revealed violations 
of Medicare regulations prohibiting certain marketing practices, such as 
activities that mislead, confuse, or misrepresent Some examples follow: 

At least 20 beneficiaries were im^propriately enroUed in an hmo after 
attending the same sales seminar in August 1995. The beneficiaries 
thought th^ were signing up to receive more information but later 
discovered the sales agent had enrolled them in the plan. 


inrrMnrcl HMO Ovctsifht Could brciov« Ouality and Access to Care rGA0^HEHS.9&‘135, 
Au«.3.idd5). 

“UMtimv HCFA .<3inid<l Release Data lo Aid Consumers. Promot Beoer HMO Performance 
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In January 1995, a beneficiary was notified by his medical group before an 
appointment that he was now enrolled in another plan. The beneficiary 
had no idea how this could be, as he had not intended to change plans. 
Though the beneficiary signs with an “X," the new enrollment application 
was signed with a legible cursive signature, hcfa reenrolled the beneficiary 
in his former plan but took no action against the plan or the sales agent. 
One plan’s marketing activities resulted in enrolling an 81-year-old woman. 
In the first months of membership, she visited her doctor, who was in the 
plan's provider network. When she later visited a non-network physician 
who had also be«k one of her regular providers, Medicare denied her 
claims because of h^ hmo enrollment She then requested to disenroU and 
told HCFA that if she had understood the requirement to visit specific 
providers, she would not have enrolled in the hmo. hcfa disenroUed her 
fiom the plan effective with her use of non-network providers. 

Despite many beneficiary complaints, hcfa does not take advantage of 
opportuiutles to use market forces to prod competitors to offer better 
quaJity services, hcfa collects, but does not systematically or routinely 
analyze, data on hmo activities that could be used to measure performance. 
Putting these data in ffie hands of beneficiaries could allow them to 
identify and select plans with better records and give hmos incentives to 
improve their performance. 

For example, in our 1996 study, we examined hcfa data on hmo 
diseiuoUments — rates at which Medic^e beneficiaries quit their hmos and 
Join other plans or return to fee-for-service Medicare — as an indicator of 
benefidaiy satisfaction, fit the Miami market, for example, we found that 
in 1995 at one huo only about 3 of every 25 beneficiaries disenroUed, 
ndiereas at another hmo more than 3 of every 10 beneficiaries disenroUed. 
We reported th^ these statistics, particularly in combination with 
complaint data, could help identify hmos whose sales agents mislead or fail 
to adequately educate new enroUees. (See fig. L4.) 

In the case of one Fk>nda hmo, for example, hcfa found — ^in 1991, 1992, 
1994, and 1996— some combination of deficiencies in marketing, 
enroUment, quality assurance systems, grievance and appeals procedures, 
and access to health services. Despite the repeated findings of standards 
violations at this hmo, hcfa's strongest regulatory action was to require, 
after each inspectioit, a corrective action plan, hcfa did not provide Miami 
area beneficianes with infoimation on the inspection findings; at the same 
time, Medicare beneficiaries continued to enroll and disenroU in this plan. 
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Recent Legislative 
Activity Addresses 
Aspects of Medicare 
Fraud and Abuse 


With the passage of the Kassebaum-Kennedy legislation known as ripaa, 
the Congress rec«\tly provided important new resources and tools to fight 
health care fi:aud and ^use. To inform the Congress on the process of 
upaa’s iiT^ilementation, we have begun monitoring hcpa’s and the hhs 
Inspector G^eral’s efforts to inclement the act. The Congress is currently 
considering additioital provisions, as part of the budget reconciliation 
l^islation, to fiirtoer strengthen fraud reduction efrorts. 


Legislative Activity Related iqpaa ensures stable funding and provides for other antifraud efforts, while 

to Fee*for*Service Medicare pending budget reconciliation legation addresses additional aspects of 
fraud and abuse. 

HIPAA A key hipaa provision ensures stable and gi^ually increasing funds 

eannarked feu* payment safeguard activities, hipaa provides up to 
$440 inilli<m for pro^am safeguards for this fiscal year, wito budget 
increases scheduled in following years. For the year 2003 and beyond, 
mPAA ertsures Aindlng of between $710 million and $720 million. However, 
as we have previously retorted, by 2003, per-claim safeguard expenditures 
will be at about one-half the level of 1989 ejq>enditures, after adjusting for 
inflatiwi.** 

Another hipaa provisiem enables hcpa to contract with entities other than 
the insums saving as Medicare intermediaries and canieis to ccmduct 
paymoit safeguard activities, including medical and utilizatkm review and 
audits of cost r^ptxts. These contracts, intended to be awarded to odities 
wttti rdevant expertise, may help inq>iove the oversight of claims paymott 
operaticMis by aihandng data aiudysis capabilities and avoiding potential 
conflicts of interest witit the contractor's private business, hcpa does not 
yet have a target for awarding program safeguard contracts, nor has it 
finalized rriated plans to implonent this hipaa provisitm. 

hipaa also provides funding to hhs and the Dq>aitment of Justice for 
combating health care fraud. For fiscal year 1997, the act provides an 
additioial $104 millitm to these two departments, $70 milliai of which was 
specifically allocated to the Office of Inspector General. The remaining 
^ million was ^vided between Justice, which received $24 million, and 
other BBS agencies, including hcpa, which received $1.8 inillicm of these 
AkkIs. 


* Stigb-Birt SerteK Meetare (CaOWKT-IO, F«b. 1W7). 
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According to khs Inspector General officials, the Office of Inspector 
Gei^ral will use its $70 million to, among othar thin^ hire 250 addidonal 
instigators, auditc«s, lawyers, and oth^ analysts U> purst^ fraudtdent 
providers. Ihe Office of In^>ector General recently published its plan for 
continuing Operation Restore Trust, an initiative begun in 1995 in response 
to die r^id growth in Medicare’s pending for home health and nursing 
iKsne services and medical equ^ment and sui^lies. ITus ^ort, coiuhicted 
jointly by hhs and the Department of Justice, operated in five states and 
reported identU^ying almost $188 million in iii^propilate ps^ents in its 2 
years of (^>eratx»t In ^g>«Kling Operatitm R^tore Trust, the in^>e<^ 
General has < 4 >ened new investigative offices in six stat^ this fis^ :^tar. 
Offidab also tdd us that, depending on its final budget the office is 
planning to add another eight offices in fiscal year 1998. 

According to Department of Justice offidals, Justice will use its 
$24 milliMt to hire 120 new prosecutors will devote their w(»k 
exclusively to ixosecuting health care fraud. Nine^ of the new 
prosecutors wffl join U.S. Attorneys' Offices nadonwide. Ihe r^naining 30 
wiO serve in Justice's Civil and Criminal Dndskms In Wa^n^^ D.C. Ihe 
Department also intends to hire additional support staff, including 
paralegals, aiufitors, and otho: analysts. 

HXPAA also mandate the creation erf a national data cdlectMxi sjntm 
reporting final adverse actions against health care providers. The aysten is 
intended to oiable greater infonnation*shaxing am^ng federal and state 
govemmau J^endes and healffi plans. Acceding to Inspector Genexal 
offid^, the system is not likdy to be fully operadcxul feu- at least anod:)er 
2yesra. 

Pending LegisUtion Earlier we dted provisions in the patding budget reconciliation bill that 

address ctmeems about Medicare’s payments fyc home health services, frt 
addition, the legislation ccmtaiiu various other provisions directed at 
Medicare fraud and abuse. Among these are the foUowing: 

• A requiranent to implement consdidated billing for nursing Eacili^ stays 
not covered by the i>ew prospective payment system. Under such an 
arrangement, the nursing fadli^ would have a greater incentive to 
mciutor the care provided and the charges claimed by outside providers 
and supphers. In past reports, we have also suggested coasdidated biUing 
for anciUaxy services provided in sidled nursing facilities. 


**nmad Md Abac: Prov bk ti IWcrt Mtdk«e Pabeais in Nwsbut Fbetiitwf fOACniEHS^IS. 
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At^toil^ to refuse to enter into ^tedicare ^^ements with individuals or 
csditi^ convicted of felc»ies. This the ln^>ector General the 
c^portunity to prevent convicted felons from becoming Medicare 
provideis. 

Requirement for providers to furnish key identification numbers. Medicare 
providers must furnish hhs with the Social Securi^ and employer 
identification maTd>ers for themselves and their owners, in^viduals with a 
ccHttroUing interest, and subcoittractors in which the provider has an 
ownersh^ interest As we discussed in our March 199? report on Medicaid 
provides, this wmild allow hcpa to trace problem providers through 
related health care organizations and better ensure that excluded 
individuals are not paid by the program.^^ 


Legislative Activity Related A reo»t l^islative proposal, cosponsored by ymt, Madam Chmrman, 

to Medicare Managed Care would make information about beneficiary satisfaction widi Medicare 
managed care plazas publicly available. Among other things, the bill, S. 302, 
would require Medfeare hmos to conduct consumer satisfaction surveys. It 
would also authorize ^ants to states and other organizations to 
disseminate infonnation con^^arxng benefits, quality and performance, 
cost mfc»matkm, and the results of the satisfaction sun^s of Medicare 
managed care plans. 

Also, mPAA 1K7A more flexible sanction authority while providing 
HMOS the statuVMy right to greater procedural safeguz^. In addition to 
existing authcxity to terminate an hmo’s contract if the hmo did not meet 
requiremmts, bcpa tu>w has the ration of imposing lesser sanctions, such 
as su^>ending the toio’s ri^t to enroll Medicare beneficiaries until the 
deficiencies are corrected. 


Conclusions 


Many of Medicare's vulnerabilities are inherent in its size and mission, 
maldng it a perpetually attractive target for exploitation. That wrongdoers 
continue to find ways to dodge safeguards illustrates the dynamic rtahne 
of fruid and abuse and the need Uxc c<mstant vigilance and increasin^y 
styhisficated ways to prefect against gaming the astern. Judicious 
changes in Medicare's day*to-day operations involving hcpa's iirq>roved 
over^^t and leadership, the mitigation of mts acquisition tisl3, and hcpa’s 
appropriate application of new anti-fraud-and-abuse hands are necessary 
in^etfients to reduce substantial future losses. Moreover, as Medicare’s 


'*ii t dtCMd Praod ml Abuse SCu raw r Acoon Needed to aenove Cxcitided Ptoviders Prom Federal 
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managed care enrolment grows, hcfa must enhance its efforts to see that 
beneficiaries receive sufficient information about hmos to make informed 
choices, and that the agency’s authorii^ to enforce hmo coicq)liance with 
federal standards is used. To adecpiately safeguard the Medicare program, 
HC^A needs to meet these in^rtant <ii^enges prompdy. 

How HCFA will use the funding and authority provided under hipaa to 
improve its vigilance over Medicare benefit dollars has not yet been 
detennined The outcome is largely dependent on how pron^y and 
effectively hcfa implements the act's provisions. As we have highli^ted 
today, weak monitc»ing, poor coordination, md delays ha>« chara^mzed 
hcpa’s past effoKts to oversee fee-fc^-service c^mtiactois, the hts 
acquisition process, and Medicare managed care plans. Thus, even with 
the promise of hipaa and the potential enactment of additional legislation, 
the prospects for ncfa's success in combating Medicare fraud and abuse 
remain unceitain. 


Madam Chairman and Members of the Subcommittee, this concludes 
prepared remarks. 1 wiU be happy to answer any questions. 
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Figure i^ Many Contractors Do Not 
Screen Claims for Costly Services 


Based on a Review of 17 Contractors im994 


Contreeton tnat have 
serMnaforthensted 


Proeeduret 

Medicare payments 
fitt miilicns) 

medical procaduru 

Echocartfogrepfiy 

SS5t 

41% 

Eye earns 

S686 

35% 

COest x-ra/s 

5507 

35% 

Cotonoscepy 

$47S 

35% 

YAG laser suroaiy 

S325 

1S% 

Duplex scan of extracrarxat arteries 

$143 

47% 


GACWT.HEHS-97-165 






106 





107 


HEALTH CARE FRAUD 

WRITTEN STATEMENT* 

Submitted by 
Pamela H. Bucy 
Bainbridge Professor of Law 
University of Alabama School of Law 

Seventeen years ago I was introduced to health care fraud. As a new Assistant United States 
Attorney, I was assigned as the second chair to a health care fraud prosecution which had been 
indicted the day I started in the Office of the U. S. Attorney, for the Eastern District of Missouri. For 
the next seven years I prosecuted primarily white collar crime, always with a heavy dose of health 
care fraud. In 1986, at the request of United States Attorney Thomas E. Dittmeier, I established and 
served as coordinator of an interagency task force on health care fraud for the Eastern District of 
Missouri. Since leaving the Department of Justice in 1987 and becoming a law school professor, 
1 have devoted my scholarly attention to health care fmud. I have also written, spoken and consulted 
in the area of health care fraud. From these experiences, I offer the following observations. 

I. CHANGES IN HEALTH CARE FRAUD OVER THE PAST FIFTEEN YEARS 

A, Health care fraud has became a larger problem. 

Although there has been and always will be fraud in any endeavor where there is money, the 
amoimt of fraud being committed in health care has increased. I see four major reasons for this. 
First, the amount of money involved in health care has grown considerably. In 1980, national health 
expenditures were $25 1 billion; by 1995, they had quadrupled to$l, 008 billion.' As Willie Sutton 
said when asked why he robbed a bank, "That is where the money is."^ 


'Portions of this written statement are from Pamela H. Bucy, Health Care Fraud: 
Criminal, Civil and Administrative Law (LJSP 1996); Pamela H. Bucy, Crimes By Health Care 
Providers 1996 Ill.L.Rev. 589(1996); Pamela H. Bucy, C/v// Prosecution of Health Care Frauds 
30 Wake Forest L.Rev. 693 (1995); Pamela H. Bucy, The Poor Fit of Traditional Evidentiary 
Doctrine and Sophisticated Crime: An Empirical Analysis of Health Care Fraud Prosecutions, 63 
Fordham L.Rev. 383 (1994); Pamela H. Bucy, Health Care Reform and Fraud by Health Care 
Providers, 38 Vill.L.Rev. 1003 (1994); Pamela H. Bucy, Corporate Ethos: A Standard for 
Imposing Corporate Criminal Liability, 75 Minn.L.Rev. 1095 (1991); Pamela H. Bucy, Fraud By 
Fright: White Collar Crime By Health Care Providers, 67 N.C. L.Rev. 855 (1989). 

'Prospective Payment Assessment Commission, Report and Recommendations to 
THE Congress, 12 (Mar. 1, 1996). 

^Quoted by Inspector General June Gibbs Brown, Department of Health and Human Services, 
ABA National Institute on Health Care Fraud, April 21 , 1 995, Miami, Florida. 
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Second, with the exception of a few providers such as physicians, it is fairly easy to enter the 
health care system as a provider. Any individual or business which wishes to establish itself as a 
home health care operator or a durable medical equipment supplier, for example, may do so. 
Credentialing for these types of providers is nonexistent or minimal. In a 1 990 report, the GAO 
noted: 


"[S]tates have been slow to license freestanding providers. In fact 
states do not license or otherwise regulate most of the 16 types of 
freestanding providers.... For those freestanding providers that are 
licensed, however, states have imposed few sanctions for deficiencies 
identified during inspection."^ 

Weak credentialing makes it easier for scam artists to enter the industry, commit fraud and move on. 
It also makes it easier for legitimate businesses to get in over their heads through inadequate 
capitalization, training, or preparation; this causes some to resort to fraud. Minimal entry 
requirements also make it easier for organized crime to enter health care, which apparently it has 
done.^ As FBI Director Louis J. Freeh has noted repeatedly, "organized crime ... has penetrated 
virtually every legitimate segment of the health care industry."* 

A third reason for the large increase in health care fraud is that the industry is in flux, socially 
and economically. Currently there are too many providers, especially too many hospitals and 
specialist physicians. The rapid growth in health care since 1 %5 has left a bloated system. Between 
1970 and 1991, for example, the number of medical physicians increased by 89.6%, the number of 
osteopathic physicians increased by 129.9%, the number of podiatrist increased by 76%, and the 
number of registered nurses increased by 134.5%.* 

Although the number of health care professionals has increased, the pool of money to pay 
these professionals is destined to decrease even as the health care needs of baby boomers increase. 
Cost containment will shrink the affluent health care system to which we are accustom. Cost 
containment is also causing providers to band together, willingly or unwillingly. More health care 
providers than ever operate in the corporate form. Younger physicians are more willing to work for 
a corporate health care provider. Whereas almost all physicians with more than 30 years experience 


*GAO, LimitedStateEffortstoAssureQualityofCareOutsideHospitals2(1990). 

^Selwyn Raab, Officials Say Mob is Shifting Crimes to New Industries, N. Y. TIMES, A1 , AlO 
(Feb. 10, 1997). 

^Testimony before Senate Special Committee on Aging, March 21, 1995. 

^Calculated from U. S. Dept, of Health and Human Services, Fact book: Health 
Personnel United States Table 101 (1993). 
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are self-employed, this is true for only 60% of those in practice five years or less.’ As a result, 
national health care corporations are sprouting up and purchasing hospitals and nursing homes, 
which traditionally have been owned by small groups of individuals. The managers and 
administrators ofthese corporations are a new cadre of health care professionals who are shifting the 
focus in health care from service to profitability. With these changes, medicine is becoming more 
of a business than a profession. Fraud will flourish in such an environment. 

The last major reason for the increase in fraud is that the health care industry is structured 
in a way that makes fraud easy to commit and hard to detect. The large number of insurers (both 
public and private), the volume of claims submitted, the numerous and often inconsistent billing 
requirements which apply to providers, and the lack of viable systems for detecting billing abuse all 
contribute to an atmosphere conducive for fraud. 

Commendably, recent law enforcement efforts have been directed at systemic changes in the 
health care reimbursement system which will make it more difficult for unscrupulous providers to 
fheat These include requiring all Medicare providers to have a National Provider Identifier which 
will help track providers through the system; creating a data base of problematic providers available 
to law enforcement and private insurers; consolidating the processing of claims for durable medical 
equipment by 30 local carriers to four regional carriers; encouraging greater cooperation among law 
enforcement agencies and with private insurers; and including new civil monetary penalties for 
[^ysicians who falsify a patient's eligibility for home health services . As 1 discuss in Part 11 of this 
Written Statement, despite these commendable efforts, more steps should be taken to combat health 
care fiaud. 

B. The types of health care fraud being committed are changing as the American health 
care system moves toward a managed care reimbursement system which relies on capitation 
payments. 

In 1960, healthcare costs consumed 5.3% of the gross national product (GNP) in the United 
States.” By 1995, health care costs consumed almost 14% of the GNP.’ By the year 2,000 it is 
expected that health care costs will consume 18% of the GNP.'® Businesses which pay for their 
employees' health coverage are devoting larger shares of their operating expenses to health care. In 


’L. Harris & Associates, Medical Practice in the 1 980’s: Physicians Look at Their 
Changing Profession 21 (1981). Goldsmith, The C/. 5. Healthcare system in the Tear 2000. 256 
J.A.M.A. 3371, 3372 (Mar. I, 1995). 

•Prospective Payment AssessmentCommission, Report and Recommendations to 
THE Congress, 15 (Mar. 1, 1993). 

’W at 14, 

at 15. 
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1965, business was spending 2.0% of total employee compensation on health care. In 1990, this 
share had risen to 7. 1 " Local, state and federal governments find it increasingly difficult to pay 

for health care for their employees and for those on Medicare and Medicaid.'^ The total cost of 
health care is estimated at 1 1 .7 % of household income. 

In response to the above facts, considerable attention has been devoted in recent years to 
curbing the growth of health care expenditures. Some of these efforts retain traditional fee for 
service reimbursement, while making efforts to (xmtrol fees through caps, pre-authorization 
requirements, or higher copayments and deductibles. Another approach is "capitation" payment, 
whereby the provider is paid a set amount to care for a patient for a given period of time, such as one 
hospitalization, or one calendar year. The most significant change in capitation from fee for service 
is that capitation shifts the financial risk from the payer of the services to the provider of the services, 
This shift affects the types of fraud committed. 

The way you pay people affects the way they cheat. Health care fraud epitomizes this. As 
the methods of health care reimbursement have changed, so have the types of fraud committed by 
unscrupulous health care providers. Under fee for service reimbursement, for example, billing for 
services not performed, and providing unnecessary services were lucrative forms of fraud. Under 
capitation methods of reimbursement, however, these frauds make no sense — the provider 
conducting them would lose money. Instead, under capitation reimbursement, frauds such as 
enrolling fictitious employees and failing to provide necessary medical services become lucrative. 
This section addresses the economic incentives for health care fraud, forecasting the fraud likely to 
occur under evolving reimbursement methods such as capitation and managed care. 

1. Fee for Service Reimbursement Fee for service reimbursement has dominated 
most of American twentieth century medicine.'^ From an anti-fraud perspective, it is a disaster. Fee 
for service, which pays per service rendered, encourages overutilization. Under it, "the more 


"W. 16. 

'^Bucy, Fraud by Fright: White Cottar Crime By Health Care Providers, 67 N.C.L. Rev. 
855, 861-69(1989). 

'^Pontell et al. Practitioner Fraud and Abuse in Medical Benefit Programs, 6 Law & Pol'y 
405, 418 (1984). James C. Robinson, a health care economist at the University of California, 
Berkeley, offered the following analogy in explaining how fee for service insurance system feeds 
health care appetite: "Imagine if we sold auto-purchase insurance and said, go and buy whatever car 
you want and we'll pay 80 percent of it. Under those conditions, a lot of people would go buy a 
Mercedes." Wasted Health Care Dollars, 57 Consumer Reports 435 (1992). 
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doctors do, the more they get paid."'^ To the fraudulent provider, fee for service reimbursement also 
encourages the following types of fraud: (1) billing for services not provided; (2) billing for a more 
expensive service than what was actually provided; (3) providing and billing for unnecessary 
services while representing that the services were necessary; and, (4) paying kickbacks for referrals, 
including self-referrals.'^ 

Reported cases exemplify each of these types of fraud. The first two types of fraud, billing 
for services not rendered and misrepresenting the type of service actually rendered, are easiest for 
the fraudulent provider to accomplish when the services legitimately occur in high volume, are 
difficult to verify by subsequent physical exam, and are administered to patients incapable of 
accurately recalling their treatment. Examples of such services are doctors visits,'^ disbursements 
of medicines, “ and simple procedures such as x-rays,” 

Misrepresentations regarding services rendered fall into two types, each type highlighting a 
different aspect of the fee for service reimbursement mechanism. One type of misrepresentation 
reflects the fact that insurers pay fees for some, but not all, services. In this type of fraud, the 
services actually performed by the provider were not compensable under pertinent payment 
guidelines yet the fraudulent provider misrepresented the service as compensable. 

The second type of misrepresentation regarding services actually provided reflects the fact 
that insurers compensate more for some services than for others. Providers committing this type of 
fraud actually performed a compensable service but claimed they performed another, more highly 
compensable, service. Examples include: a medical laboratory that billed for "manual" blood tests 


'^"Wasted Health Care Dollars," supra note 16, at 438 (quoting Dr. Philip Caper, M.D., 
health care policy analyst at Dartmouth Medical School). 

'^See generally Fraud by Fright, supra note 15, at 933. 

e.g. United States v. Hilliard, 752 F.2d 578, 579 (1 1th Cir. 1985); United States v. 
Mitlo,7l4F.2d294, 295 (3rd Cir.) cerr, denied, MS. 1018(1983). 

e.g. United States v. Sanders, 749 F.2d 195, 197 (5th Cir. 1984); United States v. 
Ziperstein, 601 F.2d 281, 285 (7th Cir. 1979) cert, denied, 444 U.S. 1031 (1980). 

”People V. American Medical Ctrs., 1 1 8 Mich. App. 1 35, 324 N.W.2d 782, 787 (Mich. App. 
1982) cert, denied, 464 U.S. 1009 (1983). The procedure at issue in this case was anything but 
simple. Here, the defendant-physicians were convicted for billing Medicaid for "direct 
laryngoscopies" that had never been performed. Id. at 787. A direct laryngoscopy is an examination 
of the exterior and the interior of the larynx using an instrument that is inserted down a patient's 
throat Taber, Taber's Cyclopedic Medical Dictionary 931 (15th ed. 1985). The patients 
testified that they did not undergo this procedure. American Medical Ctrs. , 324 N. W.2d at 791 . 
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\^en "automated" blood tests were perfonned;^ a physician who billed for single-patient visits when 
the visits were with multiple patients;^' a psychiatrist who misrepresented the length of psychiatric 
evaluations;^^ and, a nursing home that misrepresented the level of care given to patients.^’ 

Billing for unnecessary services, the third type of fraud encouraged by the fee for service 
payment system, is not, by itself, a fraud. It b«:omes fraud when a claim for reimbursement carries 
the false representation that the service was necessary. Because the fee for service system rewards 
the rendering a high volume of services, there is strong incentive for the fraudulent provider to 
perform and bill for unnecessary services. Although difficult to prove as fraud, as opposed to simple 
malpractice, this type of fraud gives plaintiffs a major advantage by clearly identifying the patient, 
who suffered the unnecessary medical (micedures, as a victim of the provider's malfeasance. Most 
health care fraud prosecutions idratify an insurance company or the government as the victim of the 
fraud because it lost, or could have lost, mon^ due to the defendant's dishonesty. Insurance 
companies and governmental ^encies, are not sympathetic victims in the eyes of most people. By 
contrast, patients who have received inadequate, incompetent, or unnecessary medical services are 
genuinely sympathetic victims and tend to make a plaintiffs case much stronger. 

The incentive for the last type of fraud ena>uraged by fee for service reimbursement, paying 
kickbacks for referrals, also derives directly the emphasis on volume in fee for service 
reimbursement. Kickbacks are one way for the unscn^nilous provider to increase volume. In a fee 
for service system, the kickbacks routinely flow from one jMOvider to another and are easily 
concealed in le^timate payments simultaneously flowing between the providers.^^ Reported cases 
exemplify these types of kickbacks: fees paid by medical laboratories to physicians to induce 
referrals of patient specimens;^^ payments by durable medical equipment companies to hospital or 
nursing home persormel by durable medical equipment companies to induce the purchase of 


“United States v. Precision Medical Inc., 593 F.2d 434, 438 (2d Cir. 1 978). 

^'People V. Lee, 134 Mich. App. 278, 351 N.W.2d 294, 297 (Mich. App. 1984). 

“State v. Dean, 105 Wis.2d 390, 3I4N.W.2d 151, 154 (Wis. Ct. App. 1981). 

“United States V. Huckaby, 698 F.2d 915,916 (8th Cir. 1982) cerr. deme(/,460 U.S. 1070 

(1983). 

“Bucy, Fraud by Fright^ supra note 1 5 at 914-20. 

^’United States v. Lipkis, 770 F.2d 1447, 1449 (9th Cir. 1 985); United States v. Sadlier, 649 
F. Supp. 1560, 1561 (D. Mass. 1986). 
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equipment and supplies;^^ and, payments to city officials to induce referral of ambulance business.^’ 

Kickbacks also may be in the form of self-referrals, for example, where an internist owns the 
laboratory to which she refers specimens of her patients. Considerable attention has focused on this 
problem recently, with the promulgation of regulations that provide a "safe harbor" to some self- 
referral arrangements.^^ 

Unfortunately, each of the four types of fraud that flourish in the fee for service system are 
easy to commit and difficult to detect. Billing for services not rendered and misrepresenting the 
nature of services actually provided are the easiest of the frauds to commit and the most difficult to 
detect because the actual rendering of services takes place in the privacy of the provider-patient 
relationship. When these services legitimately occur in large volume, leave no physical 
manifestations when actually performed, and are performed on patients unable to recall the rendering 
of services, they become almost impossible to detect or prove. Providing and billing for urmecessary 
services is difficult to prove because of the subjective nature of medicine. What one provider deems 
to be unnecessary, another believes to be essential. Proof of intentional fraud becomes difficult in 
all but the most egregious cases. Kickbacks for referrals are difficult to detect because they occur 
between a small number of close knit professionals and are easily laundered in legitimate payments. 

Requiring pre-authoriralion before services are rendered is one way to try to limit the fraud 
and abuse inherent in fee for service. This tactic has been widely adopted. Ninety percent of 
woriters in larger firms (100 or more employees), erut)lled in fee-for-scrvice plans, are required to 
obtain pre-authorization for certain services.” Such preauthorization should help overcome to 
l^pensity to overutilize and falsify services or the necessity for services. On the other hand, price 
controls such as caps on fees,^ do nothing to discourage any of the types of fraud prevalent in fee 
for service systems because the fraudulent provider is still financially rewarded for increasing 
volume. The only way to discourage the volume-enhancing types of fraud is to decrease the fee 
amount \^4len a certain volume— either in terms of the amount of services rendered or in income 


^Sixth Circuit: United States v. Perlstein, 632 F.2d 661 , 662 {6th Cir. 1 980) cert, denied, 
449 U.S. 1084 (1981); United States v. Tapert, 625 F.2d 1 11, 115 (6th Cir.) cert, denied, 449 U.S. 
1034(1980). 

First Circuit: United States v, Bay Ambulance and Hospital Rental Serv., Inc., 874 F.2d 
20, 23-26 (1st Cir. 1989). 

“42C.F.R. § 1001.952(a). 

^Prospective Payment Assessment Comm'n, Report and Recommendations to the 
Congress, 15 (Mar. 1, 1995). 

^ecenthealthcarereformproposalsincludedcapsonhealth care fees. For example in 1992 
csq)s went into effect for physicians' fees under M^icare. 42 U.S.C. § 1395w-4. 
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earned by a provider — is reached.^' The problem with this step is that it is arbitrary and could lead 
to poor quality of health care. Also, it does not discourage fraud until a set volume is reached. 

2. Capitation Reimbursement. Capitation reimbursement pays a provider a set 
amount of money for all services rendered by the jMOvider to a "covered" person in a given period 
of time, usually one year.^^ The "DRGs" (diagnostic related category) implemented by Medicare^^ 
are one example of capitation payment. Beginning in 1982, Part A Medicare providers are 
reimbursed a set amount depending on the di^nostic category of the patient's illness. Under this 
reimbursement, illnesses are assigned to groups, based upon the "estimated relative cost of hospital 
resources used with respect to discharges classified within each group. The Health Care Financing 
Administration (HCFA) of the Department of Health and Human Services (HHS) has defined 467 
different diagnostic categories and established a formula for reimbursing per category. 

Whereas fee-for-service operates retrospectively, by reimbursing a provider after it has 
rendered the service, the DRGs constitute a proq)ective payment system (PPS) that informs the 
provider of the reimbursement for the service prior to the rendering of the service. The incentive to 


^'Incentives to decrease volume exist in parts of Canada. See Clyde H. Farnsworth, Now 
Patients Are Paying AmidCanadianCutbacks^'H.'i 7, 1993,at Al, AlO. For instance, 

in Ontario, physicians whose total billings reflect more than 20% house calls receive only $41 .50 
per house call exceeding 20% instead of the $71 p^ house call that the physician would otherwise 
receive. Id. In addition, fees drop for physicians earning more than $400,000 per year (five percent 
of Ontario’s physicians). Id. 

^^With capitation reimbursement, medical care would be managed to "include such practices 
as restricting patients to a single primary-care doctor who must approve all specialist referrals; 
penalizing doctors who order too many tests or procedures; and, pre-approving elective 
hospitalization." "Wasted Health Care Dollars,” sttpra note 1 6, at 435; also Paul Starr, LOGIC 
OF Reform 40-42 (1992). 

This definition differs slightly from Stan's (tefinition of managed care as embracing "any 
health plan that limits the choice of providers or regulates their treatment decisions to eliminate 
inappropriate care and reduce costs.” Starr, Loffc of Reform, supra, at 40. Starr notes that the 
original concept of managed care has been expanded with the inclusion of a variety of provider 
groups, some relying on traditional (fee for sCTvice) payment arrangements. Id. Thus, Starr 
concludes, "it is not possible to generalize about the overall record of managed care." Id. 

^Social Security Amendments of 1983, Pub. L. No. 98-21, 97 Stat. 65, 77. 

^"Hospital Prospective Payment System: Hearing Before the Subcomra. on Health of the 
Senate Comm, on Finance," 98th Coi^., 1st Sess. 3, 6 (1983). 


”42 C.F.R. § 412.60(b) (1987). 
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control costs is obvious: if the provider treats a patient for less than the amount Jt receives as 
reimbursement, it makes money, but if the provider treats the patient for more than the amount it 
receives as reimbursement; it loses money." It appears that DRGs are effective in controlling health 
care costs, and other third-party insurers have instituted similar prospective payment systems.^’ 

Health Maintenance Organizations (HMOs) are another example of capitation plan. An 
HMO is paid a set amount of money for providing a member with all health services necessary 
during a set time period, usually one year.^* If the HMO treats the member for less than the amount, 
it makes money; if it does not, it loses money Because HMOs take years to develop and require 
imyor infusions of capital, the Health Maintenance Organization Resources Act of 1973^° was 
passed, and has been amended, to facilitate the growth the HMOs. This statute provides financial 
assistance to developing HMO’s^' and requires employers to offer an HMO option as one of its health 
care benefits. After a slow start, the number of HMOs has grown dramatically. In 1985 about 8% 
of the U.S. population was enrolled in HMOs. By 1994, this had more than doubled to 20%.*^ In 
1988, 29% of employees covered by health insurance were enrolled in managed care plans. By 1 995, 
this percentage had jumped to 70%! 

Currently, the distribution of persons enrolled in HMOs is very uneven. Almost 35% of 
residents in California and Massachusetts are enrolled in HMOs whereas in West Virginia an 
Wyoming there is "virtually no HMO activity."^^ Medicaid recipients are rapidly becoming members 
of HMOs. Between 1993 and 1994 the number of Medicaid recipients in HMOs increased by 66®/®, 
from 4.8 million to 8 million. By 1994, almost 24% of the Medicaid population was enrolled in 


^Proposals to Modify Medicare 's Physician Payment System Hearing Before the Subcomm. 
on Health of the Senate Comm, on Finance^ 99th Cong., 2nd Sess. 9 ( 1 986). 

^’Prospective Payment Assessment Comm’n, Medicare Prospective Payment and 
THE American Health Care System 86 (1987). 

"Furrow, The Ethics of Cost Containment, 3 Notre Dame J.L. Ethics and Pub. Pol'y 1 90 

(1988). 


"GAO, Medicare-Issues Raised by Florida Health Maintenance Organization 
Demonstrations, 99th Cong., 1st Sess. 44 (1986). 

federal Health Maintenance Organization Act of 1973, Pub. L. No. 93-222, 87 Stat. 914 
(codified at 42 U.S.C. § 300e (1982)). 

^'42 C.F.R. §§ 417.1 10-.137. 

^’Prospective Payment Assessment Comm'n, Report and Recommendations to the 
Congress, 15 (Mar. 1, 1995). 
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HMOs." 


Capitation payments shift the financial risk from that found in a fee for service 
reimbursement system. With for service reimbursement, the entity paying the fees bcare the risk. 
This usually has been the employer, who has paid for the health care services received by employees. 
Or, with government programs such as Medicare and Medicaid, it has been the government which 
assumed the financial risk. In contrast, with capitation foment, the provider which is paid tl» set 
rate to provide all agreed upon services, bears the risk. If it provides more services xhm money it 
receives, the provider loses money, if it provides fewer services than payment, it makes money. 

Because of this shift in financial risk, tfw econcwnic incentives for fraud in a capitation system 
are different than those in a fee for service system. With capitation payment, the unscrupulous 
provider has the financial incentive to submit false cost data to obtain a higher c^itation rale; 
register fictitious enrollees; foil to provide necessary serrices; and, pay kickbacks for referrals of 
certain patients — healthy patients.^’ In a C£q}itation system, there is no incentive to overutilize 
services and thus no incentive for the types of fraud that flourish in a fee for service system. 

a. False Cost Data. Caintation payment encourages unscrupulous providers 
to submit false cost data to obtain a higher capitation reimbursement rate. Periodically, in a 
capitation system the reimbuTKment rate will be renegotiated to account for changes in cost. 
Providers submit much of this cost data. Unfortunately, false cost reporting is among the most 
difficult types of health care fraud to detect and prove.^ For example, it is difficult to prove that a 
cost report actually includes inflated costs or expenses. Generally, isolating suspect entries 

in a cost repoTi is an accounting issi». The accountant preparing the cost report is needed to 
demonstrate how specific costs and expenses are recorded and carried forward to the cost report.^^ 
If the books, records, or testimony necessary to show this are unavailable, it will not be possible to 
prove the falsity of a cost report. 

Another problem in proving submission of a false cost report is demonstrating that any 
p^cuiar person knew that the report was false. The actual preparer of the report may credibly claim 


Pontell, Practitioner Fraud and Abuse ^ supra note 16, at 418-20 (Suggesting that 
regardless of payment structure of government medical programs, creation of strict norms for 
determining necessity and adequacy of health care rendered is necessary to successfully detect and 
prove health care fraud). 

^Bucy , Fraud by Fright, supra note 1 5, at 908-1 4. 

"'But see United States v. Celia, 568 F.2d 1266, 1272 {9th Cir. 1977) (controller of hospital 
testified to accounting entries resulting from instructions given to him by defendant-officer of 
hospital). 
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ignorance, legitimately or not, because she received cost information from others. The supplier of 
the actual cost information, assuming that person can even be identified within a large organization, 
can also credibly claim ignorance, incompetence, or good faith error on the grounds that he was not 
involved in the actual cost report preparation. Such claims of ignorance are credible because of the 
many people usually involved in preparing a cost report, complex regulations applicable to cost 
retorting, and the expertise and specialization needed by cost report preparers. 

Reported cases reveal how a plaintiff, in a civil or criminal proceeding, may prove that a 
defendant knew that the improper expense was inaccurately listed in a cost report. In United States 
V. Smith,** for example, the United States Court of Appeals for the Fifth Circuit addressed this 
knowledge issue and discussed what evidence would suffice to prove it: 

It is not necessary that [the defendant] have known which line was incorrect when he 
approved the [cost report] forms, nor that he be able to properly fill out the forms himself... 
It suffices that he understood the forms necessarily to include expenses which were not those 
of the hospital, and that a percenU^e of the amount claimed would be reimbursed 
erroneously to the hospital from [the United States Department of Health, Education and 
Welfare].'”’ 

A defendant's knowledge may be shown circumstantially. For example, knowledge has been shown 
with evidence that a defendant knew the general method by which the Medicare reimbursement 
jTOgram woiiced;*® that a defendant approved all checks for the improper expenses;^' that a defendant 


**522 F.2d 771, 780 (5th Cir. 1975) cert denied, 429 U.S. 817 (1976). 

^See, eg.. 

Second Circuit: United States v. Huber, 603 F.2d 387, 398 {2d Cir. 1979) (affirming 
defendant's fraud conviction based on evidence defendant was familiar with mechanics of 
government funding programs), cert, denied, 445 U.S. 927 (1980); 

Fifth Circuit: United States v. Smith 523 F.2d 771, 774 (5th Cir. 1975) cert, denied, 429 
U.S. 817 (1976) (affirming defendant's fraud conviction based on testimony that established 
defendant knew general method of Medicare reimlnursement program); 

State Courts: 

Massachusetts: Commonwealth v. Minkin, 14 Mass. App. Cl. 91 1, 436N.E.2d 955, 958 
(Mass. App. Ct. 1982) (noting defendant's expCTience and familiarity with procedures for 
reimbursement from Medicaid as factor in affirming fraud conviction). 

’’See, e.g.. Smith, 523 F.2d at 775 (upholding fraud conviction where defendant retained 
complete financial control of hospital and evidence showed hospital money was used to remodel 
defendant's home). 
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accepted delivery and endorsed checks for improper expenses;*^ that a defendant's exculpatory 
explanations were contradicted by the facts;*^ and with evidence that the defendant failed to supply 
his accountant with accurate information or insttuctions.^ 

Especially with criminal cases, it can be difficult to properly plead a cost reporting offense. 
Historically, a number of criminal statutes have been used to charge false cost reporting. In the 
federal system, the following offenses have be«i used: false statements,*^ mail fraud,** conspiracy,*^ 


e.g . , United States v. Jones, 587 F.2d 802, 804 (5th Cir. 1 979) (affirming defendant's 
fraud conviction based on evidence that defendant ax^epted reimbursements for travel when in fact 
no travel had been conducted). 

*^See, e.g.. Smith, 523 F.2d at 774 (rejecting defendant's claim that simple bookk^ping 
mistakes were made when evidence showed hospital money was used to remodel defendant's home). 

^See, e.g.. 

Ninth Circuit: United States v. Celia, 568 F.2d ! 266, 1 272 (9th Cir. 1 977) (affirming fraud 
conviction where defendant solicited payment for undocumented expenses from hospital controller); 

State Courts: 

Massachusetts: Commonwealth v. Minkin, 14 Mass. App. Ct. 91 1 , 436 N.E.2d 955, 958 
(Mass. App. Cl. 1982) (affirming fraud conviction where evidence showed defendant failed to 
instruct accountant to segregate, in cost reports, peisonal expenses from hospital expenses). 

**18 U.S.C. § 1001 (1976), The statute provides: 

Whoever.. .knowingly and willfully falsifies, conceals or covers up by any 
trick, scheme, or device a material fact or makes any false, fictitious or fraudulent 
statements or representations, or makes or uses any false writing or document 
knowing the same to contain any false, fictitious or fraudulent statement or entry, 
shall be fined not more than $10,0000 or imprisoned not more than five years or 
boOi. 

“18U.S.C. § 1341 (1984). The statute provides: 

Whoever, having devised or intending to devise any scheme or artifice to 
defraud or for obtaining money or property by means of false or fraudulent 
pretenses... places in any post office or authorized depository for mail matter.. .shall 
be fined not more than $ 1 ,000 or imprisoned not more than five years or both. If the 
violation affects a financial institution, such person shall be fined not more Uian 
S 1 ,000,000 or imprisoned not more than 30 years, or both. 

*’18 U.S.C. § 371 (1966). The statute provides, in relevant part: 

If two or more persons con^ire eitl^r to commit any offense against the 
United States, or to defraud the United States, or any agency thereof in any manner 
or for any purpose, and one or more of such persons do any act to effect the object 
of the conspiracy, each shall be fined not more than $ 1 0.000 or imprisoned not mora 
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tran^rting in interstate commerce money obtained by fraud,^* RICO/’ theft of government 
(Mtjperty,*® tax evasion/' and filing false tax returns and aiding and abetting in their preparation/^ 


than five years, or both.... 

**18 U.S.C. § 2314 (1970 & Supp. 1993). The statute provides, in relevant part: 

Whoever, having devised or intending to devise any scheme or artifice to 
defraud, or for obtaining money or property by means of false or fraudulent 
pretenses, representations, or promises, transports or causes to be transported, or 
induces any person or persons to travel in, or be transported in interstate or foreign 
commerce in the execution or concealment of a scheme or artifice to defraud that 
person or those persons of money or property having a value of $5,0000 or more. . . . 

Shall be fined not more than $10,000 or imprisoned not more than ten years 

or both. 

”18 U.S.C. §§ 1961-1963 (1984 & Siq^. 1992) (prohibiting racketeering or any benefit 
dierefrom whereby r^keteering includes, but is not limited to mail fraud and interstate transportation 
of stolen property). 

*®18 U.S.C. § 641 (1976). The statute tnovides, in relevant part: 

Whoever embezzles, steals, purloins, or knowingly converts to his use or the 
use of another, or without author!^, sells, conveys or disposes of any record, 
voucher, money, or thing of value of the United States or of any department or 
agency thereof, or any property made or being made under contract for the United 
States or any department or agency thereof; or 

Whoever receives, conceals, or retains the same with intent to convert it to 
his use or gain, knowing it to have been embezzled, stolen purloined or converted- 
Shall be fined not more than $10,000 or imprisoned not more than ten years, 
or both; but if the value... does not exceed the sum of $100, he shall be fined not more 
than $1,000 or imprisoned not more than one year, or both. 

“26 U.S.C. § 7201 (1989). The statute provides: 

Any person who willfully attempts in any manner to evade or defeat any tax 
imposed by this title or the payment thereof shall, in addition to other penalties 
provided by law, be guilty of a felony and, upon conviction thereof, shall be fined not 
more than $ 100,000 ($500,000 in the case of a corporation), or imprisoned not more 
than 5 years or both, together with the costs of prosecution. 

“26 U.S.C. § 7206(l)-(2) (1989). The statute provides, in relevant part: 

(1) Declaration under penalties of perjury. — Willfully makes and 
subscribes any return, statement, or other dcKument, which contains or is verified by 
a written declaration that it is made under the penalties of peijuiy, and which he does 
not believe to be true and correct as to every material matter; or 

(2) Aid or assistance. — Willfully aids or assists in, or procures, counsels, 
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In state systems, the following offenses have been used: larceny or attempted larceny by false 
pretense,*^ Medicaid fraud,** theft,** conspiracy,** and falsifying business records have been used.*’ 
Tiw new health care fraud offense (18 U.S.C, § 1 347) created by the H^th InsuraiKe Portability and 
Accountability Act of 1996** should help alleviate this charging dilemma, at least in the federal 
courts. 


Pro^ution under any of the above federal and state statutes can present problems of 
multiplicity and duplicity. Multiplicity is charging a single offense in several counts. Duplicity is 
joining in a single count two or more offenses.*’ A multiplicatus indictment may be dismissed 


or advises the preparation or presentation under, or in connection with any matter 
arising under, the int«nal revenue laws, of a return, affidavit, claim, or other 
document, which is fraudulent or is false as to any material matter, whether or not 
such falsity or fraud is with the knowledge or consent of the person authorized or 
required to present such return, affidavit, claim or document. . . . 

**5ee, e.g.. 

State Courts: 

Mxssachusetts: United States v. Minkin, 14 Mass. App. Cl. 911, 436 N.E.2d 955, 957 

(Mass. App. Ct. 1 982) (affirming defendant's convictions for attempted larceny by false pretense for 
submission of false reimbursement reports to Rate Setting Commission); Commonwealth v. 
Cerveny, 373 Mass. 345, 367 N.E.2d 802, 804 (Mass. 1 977) (charging that annual reports of nuning 
home that is«re sutinnitted by (kfendant to Rate Setting Commisskm contained matoiat feli^Ktods); 

New York: People v. Notey, 72 A.D.2d 279, 423 N.Y.S.2d 947, 948 (1980) (charging 
defendant submitted false claims to Medicaid resulting in lost between one and three million 
dollars). 

e.g , , Greco v. State, 307 Md. 470. 5 1 5 A.2d 220, 22 1 (Md. 1 986) (charging defendant 
included non-reimbursable expenses in annual cost reports submitted to Medicaid). 

**/</. ,515 A.2d at 220 (charging that defendant received non-reimbursable expenses due to 
falsifying annual cost reports submitted to Medicaid). 

^Notey ^ 423 N. Y.S.2d at 948 (charging that defendant conspired with his tw> sons to submit 
false claims to Medicaid that resulted in defrauding Medicaid program between $ 1 and S3 million 
dollars). 


“HIPAA, Pub.L. 104-191, § 241. 

^See generally Vmted States v. UCO Oil Co., 546 F.2d 833, 835 (9th Cir. 1 976) cert, denied, 
430 U.S. 966 (1977) (holding admissibility problem particularly significant where conspiracy 
cimrged due to cvi<kntiary rules about rfeclarations by co-conspirators); I C. Wright, Federal 
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because it subjects a defendant to double jeopardy.^ A duplicitous indictment may be dismissed 
because of the danger that the jury would "find a defendant guilty on a count without having reached 
a unanimous verdict on the commission of a particular offense."^' Properly pleading cost report 
fraud becomes difficult when a single document contains multiple false statements.^ Generally it 
is appropriate to plead each false statement as a separate count whenever different facts are needed 
to prove the falsity.’^ 


Practice and Procedure § 1 42 ( 1 982). Duplicity and multiplicity rules concern the fundamental due 
process rights of defendants. Id. Duplicity reflects the fear that a jury may find a defendant guilty 
where they may not have reached a verdict on commission of an actual offense. Id. This principle 
would conflict with substantive Sixth Amendment rights of the accused and possibly prejudice a 
double jeopardy defense. Id. 

generally United States v. Conn, 716 F.2d 550, 552 (9th Cir. 1983) (holding that 
defendant cannot be charged with possession or receipt of several weapons received at same time 
and same place). 

^^Ninth Circuit: UCO Oil Co., 546 F.2d at 835; see also United States v. Morse, 785 F.2d 
771 , 774 (9th Cir.) cert, denied, 476 U.S. 1186 (1986) (noting that duplicitous indictment precludes 
assurance of jury unanimity and may preclude subsequent double jeopardy defense); United States 
V. Aguilar, 756 F.2d 1418, 1422 (9th Cir. 1985) (noting that duplicity in indictment would constitute 
reversible error only if defendant was misl^ to his prejudice). 

^U.S. Department OF Justice, U.S. Attorney's Manual §§ 9-40. 1 70, 9-42.220 to 42.22 1 
(1984). The general rule is that as long as different facts are needed to prove each false statement, 
each &lse statement constitutes a separate count. See, e.g., Blockburger v. United States, 284 U.S. 
299, 304, 52 S.Ct. 180, 76 L.Ed. 306, (1932) (holding that "where the same act or transaction 
constitutes a violation of two distinct statutory provisions, the test to be applied to determine whether 
there are two offenses or only one, is whether each provision requires proof of a fact which the other 
does not"); United States v. Schrenzel, 462 F.2d 765, 771 (8th Cir.) cert, denied, 409 U.S. 984 
(1972) (noting "the test to be applied to determine whether there are two offenses or only one is 
whether each count requires proof of an additional ^t which the other does not"). 

”The Health Care Fraud Prevention Act of 1995, S.245 104th Cong., 1st Sess., introduced 
January 22, 1995, provides for a new criminal offense: Whoever knowingly executes or attempts 
to execute, a scheme or artifice to defraud any health plan or other person, in connection with the 
delivery ofor payment for health care benefits, items, or services...." Id. at § 501. Violation of this 
offense carries a maximum prison sentence of 10 years, or if serious bodily injury results, for any 
term of imprisonment. Id, 

See, e.g. , "The Health Security Act," which proposes a new criminal statute aimed at health 
care fraud. H.R. 3600, S. 1757, 103d Cong., 1st Sess. § 5431 (1993) (the "Clinton" Plan). As 
drafted, this proposed statute would cover submission of false cost reports but does not clarify the 
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b. Registration of Fictitious Enrollees. The second type of fraud which 
capitation reimbursement encourages is registration of fictitious enrollees by providers. Because 
payments to providers are made per enrollee, there is incentive for unscrupulous providers to inflate 
the number of persons enrolled in a capitation plan. A recent case in Tennessee demonstrates this. 
The Tennessee Medicaid program has implemented managed care. Recently, one individual pled 
guilty to defrauding this program by enrolling 260 state prison inmates, whose health care was 
already covered by the prison system. Tennessee investigators also uncovered forged enrollments 
in another capitated plan on the part of 75 Saturn automobile dealers.^^ Registering of fictitious 
enrollees could be largely prevented through use of sufficient registration information and computer 
databases, both of which are increasingly available. 

c. Failure to Provide Necessary Services. The third type of fraud 
encouraged by capitation reimbursement is the failure to provide necessary services.’* This failure 
becomes fraud if reimbursement is obtained upon the false representation that all necessary services 
have been provided. Capitation payment makes under providing necessary services lucrative since 
by skimping on services provided, an unscrupulous provider is able to pocket some, or all, of the 
capitated amount it received for care of the patient. 

There are several ways unscrupulous providers can avoid providing necessary services: 
enrolling members who are unsophisticated, locating health care offices in inconvenient places for 
enrollees, keeping the office open odd or only a few hours are some of the tactics unscrupulous 
providers may employ to avoid supplying necessary health care services. 

Exercises of professional judgment which result in inadequate services, however, is almost 
impossible to prove as fraud.’^ A Maryland case demonstrates how egregious the poor quality of 
care must be before it can be treated as fraud, at least for criminal purposes. A Maryland physician 
was recently convicted on felony Medicaid fraud charges for failing to provide necessary care to 
Medicaid patients. The physician received a monthly fee for rendering a "comprehensive" medical 
examination for enrolled Medicaid patients. The evidence showed that the physician "treated" 90- 
100 patients per day, recorded identical blood pressure and pulse rate for each patient, and used a 
rubber stamp to record, in each patient file, an identical diagnosis. This physician was unable to 


multiplicity/duplicity problem. Id 

’^"Health Care Fraud, Hearings before the Senate Select Comm, on Aging," 1 04th Cong., 1 st 

Sess. at (Mar. 21, 1995) (Prepared Remarks of William J. Mahon, Executive Director, 

NHCAA). 

^Prospective Payment Assessment Commission, Report and Recommendations to 
THE Congress, 13 (Mar. 1, 1995). 

™Bucy, Fraud by Fright, supra note 1 5, at 920-33. 
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recall a single patient’s name when questioned.” 

d. Corruption. The fourth type of fraud encouraged by capitation 
reimbursement is corruption. There will be incentive for corruption on two levels: (1 ) in organizing 
and monitoring the groups of providers, and (2) in enrolling patients with provider groups. 

In a capitation system where groups of providers are paid to service all health care needs for 
enrollees, the groups will be large. Each group will include primary care givers, specialists, in- and 
out-patient facilities and therapists: physical, occupational and respiratory. Because of the incentive 
to under provide services, it will be important that these provider groups be monitored carefully for 
quality control. This trend to large provider groups operated as a business will dovetail with the 
social changes already noted: fewer total dollars going to health care, an overabundance of some 
types of providers, entry into the field of new types of unlicensed providers. Individuals charged 
with monitoring provider groups will have lucrative opportunities to extort and accept bribes for 
favorable decisions in qualifying, overseeing and disciplining these providers. The individuals 
establishing the provider groups will have incentives to seek bribes from individual providers who 
wish to affiliate with the group. All of this could lead to large scale corruption.’* 

There will also be economic incentives in a c^itated system to pay kickbacks for enrolling 
certain patients in a capitated plan — healthy patients. As discussed, in a capitated system the 
provider which is paid more than it costs to render services to patients, makes money. Healthy 
patients need fewer services than do sick patients and make money for capitated plans. Kickbacks 
to individuals who have direct or indirect authority to enroll persons in capitation plans is one way 
to get healthy patients. 

Kickbacks in a capitation system would not be as much of a problem as they are in a fee for 
service system, however. To understand why, it is necessary to examine the goals of, and parties to, 
kickbacks in both systems. In a fee for service system, the kickback typically flows from one 
provider to another for referrals of patients who need services, or at least for whom services can be 
billed. In such a system, where volume of services translates into money, kickbacks are paid to 
increase volume of services. Laboratories, diagnostic centers and hospitals paying physicians for 


”"Heallh Care Fraud, Hearing before the Senate Select Comm, on Aging," 1 04th Cong., 1st 

Sess., at (Mar. 21,1 995) (Prepared statement of Thomas A. Temmerman, Director, California 

Bureau of Med-Cal Fraud.) 

’“Such corruption has not yet been seen in health care. To confront it will require new tactics 
and tools such as ensuring that contracts to provide health care be made as public as possible, that 
law enforcement have wire tapping and other authority to conduct corruption investigations and that 
statutes addressing corruption ^clarified or amended for ^plication in the health care area. "Health 

Care Fraud, Hearing before the Senate Select Comm, on Aging," 1 04th Cong., 1 st Sess. (Mar. 

21, 1995) (Prepared statement of FBI Director, Louis J. Freeh). 
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admitting or referring specimens are classic examples of kickbacks in a fee for service system.’^ 

In a capitation system, however, a kickback would be paid to encourage referrals of healthy 
patients who require few health care services but for whom the provider is paid the same amount as 
it is paid for ill patients. Also, in a capitation system, the kickbacks would not be between individual 
providers but between an administrator for a capitation plan and thousands of enrollees, or the 
individual(s) who make or influence enrollment decisions for others. These differences in the goals 
of, and parties to, the kickback mean two things: (1) in a capitation system, kickbacks will be more 
difficult to consummate than in a fee for service system; and, (2) in a capitation system, kickbacks 
will be difficult to hide. Both of these facts should help deter, or at least enhance the detection of 
kickbacks in a capitation system. 

When a kickback is from one provider to another, as it is in a fee for service system, the 
kickback takes place between two, or at most a few, close knit professionals. In a capitation system, 
a kickback must flow from a provider (or a group of providers, probably represented in the kickback 
endeavor by one or a few persons) to thousands of individual consumers if individuals make their 
own enrollment decision. Payments to so many people are logistically difficult and virtually 
impossible to conceal. If the enrollment decision is made by a representative of individual 
consumers, then the kickback becomes somewiiat easier to manage since the provider (or provider 
representative) need pay off only the representative of individual consumers. Nevertheless, even 
kickbacks to a consumer representative will be more difficult to conceal than are kickbacks in a fee 
for service system where the kickback can be hidden in legitimate payments already flowing between 
the providers. In a fee for service system, providers paying and receiving kickbacks have, or can 
arrange to have, legitimate business with each other. The physician who is paid a kickback by a 
clinical laboratory needs to refer the lab work on her patients somewhere. If she refers it to the lab 
paying her kickbacks, the kickbacks can be hidden in the financial transactions legitimately existing 
between her and laboratory By comparison, it vw>uld be extremely rare for a provider (or provider 


^See, e.g., United States v. Lipkis, 770 F.2d 1447, 1449 (9th Cir. 1985) (involving laboratory 
kickback in exchange for referrals). 

^’Case law favors the prosecution, holdir^ that the payment is an illegal remuneration even 
if it is in part reimbursement for legitimate services rendered, "if one purpose behind the fee was to 
improperly induce future services." United States v. Grebcr, 760 F.2d 68, 69 (3d Cir.) cert, denied, 
474 U.S. 988 (1985). Nevertheless, the commin^ing of legitimate and illegitimate purposes for a 
payment make it difficult to prosecute these cases. See generally Frankford, Creating and Dividing 
the Fruits of Collective Economic Activity: Referrals Among Health Care Providers, 89 COLUM. 
L. Rev. 1861, 1911 (1989) (discussing virility of containing costs of Medicare and Medicaid 
programs in which providers jointly care fm patients); tf. United States v. Bay State Ambulance & 
Hosp. Rental Serv. Inc., 874 F.2d 20, 23-26 (1st Cir. 1989) (holding that defendant could be found 
guilty of conspiracy to commit Medicare fraud if only payments were primarily made for improper 
purpose); United States v. Kats, 871 F.2d 105, 108 (9^ Cir. 1989) (holding as correct trial court's 
admonition that jury could not convict unless it found payment wholly and not incidentally 
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representative) and a consumefs' representative in a capitation system to engage in independent, 
legitimate business dealings where they could conceal kickbacks. It would be unheard of for a 
provider (or provider representative) to have independent, legitimate business dealings, and thus a 
legitimate payment in which to launder the kickback, with thousands of enroilees. 

Although a capitation system would make kickbacks more difficult to cany out, the following 
types of questions will need to be resolved before kickbacks are prohibited in a capitation system: 
is offering a standard benefit package at a lower cost than competitors a kickback?; is rebating a 
portion of a provider group's year end profits to enrolled members a kickback?; are "perks" that also 
constitute good preventive care, like free flu shots, nutritional counseling or athletic facilities, 
kickbacks? 


e. "KitiDg*' Patients. A recent case in California demonstrates this type of 
fiaud, which resembles check kiting in banks. A Medicaid patient would choose an HMO provider; 
California began paying the HMO its fee for covering the patient but the HMO did not tell the 
primary provider for 30 days that the patient was enrolled with the provider. If the patient needed 
to see the primary care provider during those thirty days, there was a "mix up." If the patient or 
provider was persistent, payment might be made after the fact; few were. If the patient did not need 
to see the primary care provider in the thirty days, no one was wiser and the HMO skimmed the 30 
day payment. To enhance the skim, the HMO reassigned patients every 60 or 90 days (always with 
a 30 day "float"). One California Medicaid HMO had 24 % of its patients unassigned at any one 
time.*' 


f. Mariceting Fraud. Because HMOs with healthy patients make more 
money, some HMOs have resorted to aggressive, if not false, advertising to lure prize patients to 
HMOs. For example, in June, 1995, seventeen HMO recruiters, as well as the social workers who 
sold patient names and numbers to the recruitos, pled guilty to charges of fraud in recruiting 
medicaid patients. The recruiters falsely told prospective enroilees that they would not have to 
switch doctors. 

In Tennessee the recruiting company hired by a Tenncare HMO (Tennessee's Medicaid 
program) excluded people with physicial problems and pregnant women when it went door>to>door 
trying to enroll people in the HMO. This same recruiting company went to jails and homeless 
shelters, enrolling individuals who were not eligible. 

In another instance. New York recruiters threatened Medicaid recipients with falsehocxls if 
they did not enroll in the HMO (Medicaid was ^ccHning to an end;" they had to enroll immediately 


attributable to delivery of goods or services). 

"Comments of Carolyn McElroy, Director Medicaid Fraud Control Unit Maryland, 1997 
ABA National Institute on Health Care Fraud, May 2, 1997. 
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or risk losing their medicaid coverage).'^ 

C. The health care fraud being committed is becoming more complex. 

Whatever the type of reimbursement system, fee for service or managed care, the health care 
fraud being committed is becoming more complex: involving more defendants, spanning a wider 
geographical area, and often involving seasoned criminal organizations. 

Ten years ago I conducted a survey of all federal and state prosecutions of health care health 
care providers, as reflected in reported court opinions.*^ Allowing for bias in this survey (cases 
resulting in pleas of guilty and acquittals were not included), one observation was clear. Most of the 
prosecutions were of one defendant, usually a single health care provider, for a fairly straightforward 
and simple fraud. In this sample of prosecutions, twnty different types of providers were prosecuted 
as defendants, but three types accounted for most (67 %) of the convictions: 47 % physicians; 10 % 
pharmacists; and 1 0 % nursing homes or nursing home employees. Corporate defendants were 
named in only 6 % of the prosecutions. Most of the frauds committed were by physicians writing 
prescriptions for controlled substances that were not medically necessary, billing for services not 
provided or misrepresenting what services were provided.*^ 

Closer examination shows how simple tl^se frauds were. Typical prosecutions of billing for 
services not provided included a pharmacist convicted for billing for surgical equipment he never 
supplied,** a physician who billed for performing direct laryngoscopies that were never performed.** 
Similarly, misrepresentations of services provided were fairly simple. Typical prosecutions were 
included: a podiatrist who represented to Medicare that he treated patients for complex and 
compensable podiatric ailments when in fact he had merely trimmed toenails or performed other 
noncompensable services *^ optometrists who sold noncompensable sunglasses to patients but 
claimed they had supplied compensable cataract eye-glasses,** physicians who represented that they 
provided compensable injections for joint pain but actually supplied noncompensable injections of 


‘^Sharon L. Davies & Timothy Stoltzfus Jost, Managed Care: Placebo or Wonder Drug for 
Health Care Fraud and Abuse? 31 Georgia L.Rev. 373 (1997). 

*^Fraud By Fright, supra note 15, 67 N.C.L.Rev. at 855. 

•*Bucy, Fraud by Fright, supra, 67 N.C.L.Rev. 855. 

**United States v. Hershenow 680 F.2d 847 (1st Cir. 1982). 

**People V. American Medical Centers, 118 Mich. App. 135,324 N.W. 2d 782 (1982). etc. 
“^United States v. Rousseau, 534 F.2d 584, 585 (5th Cir. 1976). 

‘‘United States v. Gold, 743 f.2d 800, 808-09 (llth Cir. 1984) 
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routine vitamins or medicines'" a shoe store proprietor who claimed he supplied compensable 
orthopedic shoes "to be attached to a leg brace," but in fact supplied ordinary, noncompensable street 
shoes.* 

By contrast, today the prosecutions are more complex. The National Health Laboratories 
(NHL) case is a good example. In 1992, NHL reached the largest settlement to date on Medicare 
fraud charges. Operating in 41 states, NHL was one of the largest blood testing laboratories in the 
U.S. It agreed to pay $100 million to settle allegations that it defrauded Medicare and Medicaid by 
manipulating doctors into ordering medically unnecessary tests for high density lipoprotein (HDL) 
cholesterol and ferritin (estimated iron storage) whenever doctors ordered a basic blood test series. 
The corporation pled guilty to presenting false claims to the CHAMPUS program and paid a $1 
million fine; the corporate President and CEO pled guilty to submitting false claims to CHAMPUS 
and Medicaid.” (As noted in section 1(E) infrOy by pleading guilty only to CHAMPUS fraud, NHL 
avoided the exclusion remedy. This option is no longer available after HIPAA.) 

The 1 996 prosecution of ABC Home Health Services in Georgia also demonstrates the 
massive scale on which health care fraud is taking place. At the time it was indicted, ABC was the 
largest privately owned home health care provider in the United States, had 1 5,000 employees in 22 
states and during the time period covered by the indictment, received $900,000,000 in Medicare 
revenue. Convicted of various felonies for falsely billing Medicare $1 . 1 million, the corporation was 
ordered to pay $9.9 million in restitution and fines; its owner, the owner’s wife and business partner, 
and ABC’s transportation director were convicted. All received sentences of incarceration. The 
owner, Jack Mills, received the stiffest sentence of 7*/2 years in prison and a fine of $ 1 0 million. He 
was also excluded from participating in Medicare and any State health care program for a minimum 
of 1 5 years.” At issue in the ABC prosecution were some of the more complex cost reporting rules 
applicable to Part A Medicare providers.” 

By their nature, health care fraud cases are difficult to prosecute, more so than any other 
white collar crime. As the frauds become more complex, more geographically spread out and as 
more organizations are prosecuted, as opposed to simply individuals, these difficulties will increase. 


•’United States v. Mekjian, 505 F.2d 1320, 1322-23 (5th Cir. 1975); United states v. Russo, 
480 F.2d 1228, 1233 (6th Cir. 1973). 

"United States v. Yosevitch, No. 83-1896 (E.D. Pa. Apr. 12, 1983), affd 745 F2d 49 (3d Cir. 

1984). 

” 1 BNA Health law Reporter 1416 (Dec. 31,1 992). 

"Department of Health and Human Services, Office of Inspector General 
Semiannual Report, April 1, 1996 -September 30, 1996. 

"Comments of defense counsel for ABC and prosecutors, 1997 ABA Health Care Fraud. 
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Most white collar crimes are difficult to investigate and prove.*^ White collar crime is rarely 
self-evident. Victims of assaults know immediately when they have been assaulted but victims of 
fraud may never know they have been defrauded.” This failure to realize that one has been 
defrauded is due, in part, to the fact that the perpetrator usually is in a position of trust to the victim. 
Because of this relationship, a fraud victim has no reason to suspect criminal activity, even when 
circumstances occur that would otherwise make a crime victim suspicious. 

The patient-physician relationship epitomi^s such trust.” "Often in pain, fearful of death, 
the sick have a special thirst for reassurance and vulneftbility to belief" As one Blue Cross official 
said, "Americans canonize doctors."” A recent Gallup poll reveals that Americans respect 
physicians more than any other occupation.” This deference, a twentieth century phenomenon, can 
have a very real effect on any attempt to prove fraud. One sees it in the attitudes of jurors and courts. 
For example, a New York appellate court reversed the conviction of a physician because it did not 
believe a wealthy physician would defraud the government, saying 

Perhaps the most questionable [part of the Government's case] is the realism 
of a theory that a doctor, specializing in obstetrics and gynecology who. ..had a 
practice so extensive that he delivered more babies than any other doctor in the 
hospital with which he was affiliated, who during the years in question. ..billed 
Medicaid for over $100,000 a year.. .he would steal a few hundred dollars....” 

The ambiguous nature of medicine perpetuates this deference. Unlike banking, securities, 


White Collar Crime: Hearing before the Senate Comm, on the Judiciary, Part 1," 99th 
Cong., 2d Sess. at 27 (1986) (Testimony of United States Deputy Attorney General D. Lowell 
Jensen); Clinard & Yeager, Corporate Crime 95 (1980); Conklin, Illegal But Not Criminal 17-18 
(1977); Firm& Hoffman, Prosecution of Economic Crime 4 (1976); Gardiner & Lyman, The Fraud 
Control Game 87 (1984). 

”Bequai, White Collar CRIME; A 20th Century Crisis 13 (1978); Sutherland, White 
Collar Crime: The Unexpurgated Version 232 (1983); Edelhertz, The Nature. Impact and 
Prosecution of White Collar Crime, Crime attheTop 51 (1978). 

e g. , Mechanic, Some Dilemmas in Health Care Policy, 59 Mils ank Memorial Fund 
Q. 1 , 4 (1 98 1 ) ("Feeling highly dependent on such relationships, the typical patient has a strong need 
to see [his own physician] as an ally."); Marmor, Boyer & Greenberg, Medical Care & 
Procompetitive Reform, 34 Vand. L. Rev. 1003 (1981). 

”Clark, The Question of Costs, Medical Care in the United States 40 (Oatman ed. 

1978). 


"•N.Y. Times, Aug. 22, 1976, at 32, col. 7. 

^People V. Alizadeh, 87 A.D.2d 418, 428,452 N.Y.S.Zd 425, 431 (N.Y. App. Div. 1982). 
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taxation, or, to some extent, labor relations, where legally appropriate behavior is carefully and 
precisely delineated, appropriate behavior in the pr^tice of medicine is unclear and subjective.*™ 
History has shown that a medical procedure seen today as fraudulent quackery may be recognized 
as an important cure in the future.'**' 

In some instances the prosecutor may find that this deference is a blessing in disguise. For 
example, in State v. Carr'®^ the prosecutor was allowed to introduce "graphic evidence regarding the 
defendant’s sexual relationships with [some of his patients], the suicidal tendencies and deaths of 
these women, and the explicit descriptions of [their] deteriorating physical condition."'®^ Although 
not relevant to the offenses charged, the court held that this evidence was "particularly 
important.. .because of the medical issues involved and the deference and respect which would 
ordinarily be given to a physician's opinion."'®* Similarly, in United States v. Johnson,^^^ the 
defendant, a physician, was charged with understating her income to the Internal Revenue Service 
by $120,000 but claimed that her "inadvertent mistake" occurred because she was an "altruistic 
healer of the sick, whose concerns lay elsewhere than attending to her financial interests and 
resulting legal responsibilities."'™ In response, the government was allowed to introduce a study of 
the defendant's billings for Medicaid services which revealed that she billed four times as many 
services per patient than did any other Virginia doctor.'®’ 

In addition to the unsuspecting naivete of victims, the fact that the crime is usually hidden 
in voluminous documentary materials also makes white collar crime difficult to investigate and 
prove. It is often necessary to follow a lengthy paper trail simply to discover what occurred. This 
paper trail is especially arduous in the health care field because of complex and rapidly changing 
regulations. As one expert noted, "The billing process itself, and the paperwork necessary to monitor 
numerous and complex third-party insurance contracts — with varying co-insurance, deductibles, and 
maximum benefit schedules and with widely varying coverage and criteria for major medical 


'“Donabedian, The Quality of Medical Care, in Medicine in a Changing Society 85-86 
(1972); Friedman &Rakoff,//c<j//y*, //ci3/fACo5Wan(//*uW/c/*D//cy,TowARDANATlONALHEALTH 
Policy, 3-4(1977). 

eg.. West v. United States, 68 F.2d 96, 98 (10th Cir. 1933). 

'“95 N.M. 755, 626 P.2d 292 cert, denied, 454 U.S. 853 (1981). 

at 772, 626 P.2d at 309. 

'®*W. at 767, 626 P.2d at 304. 

'™634 F.2d 735 (4lh Cir. 1980). 
at 736. 
at 736-37. 
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payments — boggle[s] the mind.... [I]t assuredly confuses both patients and their doctors." 

While many white collar crimes involve complex statutes and regulations, the complexity 
of regulations in the health care industry is exacerbated by several facts unique to this industry. 
Health care regulations change more often than those in most fields. In addition, a single provider 
usually deals simultaneously with several third-party providers and is subject to the varied and often 
inconsistent rules and regulations promulgated by each. Because of the third-party reimbursement 
mechamsm, all providers must utilize these voluminous, changing, inconsistent rules and regulations 
to obtain reimbursement for performing even a minor procedure. To prove even the smallest fraud 
involves tracking hundreds of such regulations. 

The complexity of the regulations gives rise to a credible defense by otherwise intelligent, 
informed professionals that they simply did not understand or were unaware of essential regulations 
that govern their day-to-day transactions. 

Another reason white collar crime is difficult to investigate and prove is that it is often 
"hidden within an organization." This is even more true recently as health care fraud schemes have 
increased in "sophistication and complexity."'®’ In the 1 980’s, when authorities first began focusing 
on health care fraud, most of the cases involved "individual providers filing false claims for 
relatively low dollar amounts.""® In the past few years, however, the schemes have "changed 
dramatically" because "organized criminal enterprises have penetrated virtually every legitimate 
segment of the health care industry.""' 

The fact health care fraud is hidden within an organization makes it difficult to find out what 
went on and particularly difficult to find evidence of a defendant's intent. In the health care field, 
fraud occurs when false bills are submitted for reimbursement by the provider to the third-party 
payer. This billing process usually involves a number of people apart from the provider, such as a 
receptionist, billing clerk, nurse, or computer billing service. Once the claim reaches the provider 
it is again processed by multiple individuals and computer services. To hold the provider 


‘“'Because of the complexity of the Medicare and Medicaid programs and the attempt by all 
insurers, public and private, to address the problem of rising costs, the regulations governing health 
care have been changing rapidly. For example, between 1980 and 1987, Congress enacted more than 
30 laws governing just the Medicare program. Roper, Balancing Efficiency and Quality-^Toward 
3 Notre Dame J.L. Ethics & Pub. Pol’ Y 169, 17! (1988). 

'“"Health Care Fraud, Hearing before the Senate Select Comm, on Aging," 1 04th Cong., 1 st 

Sess. (Mar. 21, 1995) (Prepared statement of Inspector General June Gibbs Brown, Dept, of 

Health and Human Services). 

"'/(d at (Prepared statement, FBI Director Louis J. Freeh). 
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responsible for the false statements in the bills requires a step-by-step analysis of the billing process 
and proof that the provider personally knew felse information was included in the bills finally 
submitted. 

The reported cases indicate that a defense that places the blame on others in the organization 
has little chance of success. The Eleventh Circuit's treatment in United States v. Hilliard"^ is a 
typical judicial reaction to such a claim. The appellant, a nursing home administrator, argued that 
her conviction for submitting false claims should be reversed because it was her codefendant who 
actually submitted the false Medicare claims. The United States Court of Appeals for the Eleventh 
Circuit summarily dismissed this argument and affirmed the conviction on the ground that there was 
evidence sufficient for a reasonable juror to find appellant was aware of and participated in the 
scheme to defraud Medicare. ' Like the other difficulties in proving fraud by health care providers, 
the impact of the organizational structure is felt in the decision not to prosecute certain cases. 
Richard Kusserow, the a former federal law enforcement officer charged with prosecuting fraudulent 
health care providers, stated that: 

Particularly with the health-care practitioners, we find that the. . .standard defense they 
come up with is.. .that they are healers and not businessmen [and] they will lay it off 
on their clerical staffs and say that they were really too busy dealing the medical 
problems to pay much attention to the business side.*'* 

A last factor complicating proof that a health care provider has committed fraud is unique 
among white collar crimes. Often each criminal transaction by a health care provider involves a de 
minimus amount of money.'*’ Felony prosecutions have been reported where the losses resulting 


"^752 F.2d 578, 581 (llthCir. 1985). 

"’/rf. at 581; Sec also United States v. Blazewicz, 459 F.2d 442, 443 (6th Cir. 1972) (in 
affinning the conviction of a physician for submitting false claims to Medicare, the court noted that 
"[ajpparently the jury rejected the defense that [the physician) did not authorize the filing of the 
claims...."); United States v. Witschner, 624 F.2d 840, 842 (8th Cir. 1980) (in affirming the 
conviction of an attorney for submitting false insurance claims, court noted that attorney’s defense 
at trial, which was rejected by the jury, was that his clients’ physician falsified the claims without the 
attorney's knowledge). 

' ‘^"Program Fraud Civil Penalties Act of 1 983: Hearings before the Senate Comm, on Gov't 
Affairs," 98th Cong., 1st Sess. 7 (1983) (Testimony of Hon. Richard P. Kusserow Inspector General, 
Dept, of Health and Human Services). 

“’"Oversight of HHS Inspector General’s Effort to Combat Fraud, Waste and Abuse: 
Hearings before the Senate Comm, on Finance and Senate Select Comm, on Aging," 97th Cong., 1 st 
Sess. 117(1981) (Statement of Donald P. Zerendow, Chief, Massachusetts Medicaid Fraud Control 
Unit). 
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fix)m the fraud were as small as $882.21,"* $2,15.60,"^ and $809.00."* The amount of money per 
fraudulent transaction is small because the standard billing process in the health care industry 
requires an itemization of each service or each component of a service. Such itemization is 
perpetuated, in part, by the fee-for-service method of calculating reimbursement that necessitates 
incremental billing. As a result of this billing practice, each false claim submitted by a provider may 
involve only a few cents of fraud. The prosecutor must plead and prove many such fraudulent 
transactions to reach a large aggregate loss. 

Sometimes the smaller amounts reflect only the tip of the iceberg of the dollar loss actually 
caused by a provider's fraud."’ However evidence that the amount at issue is only the "tip of the 
iceberg" may never get to the jury. When it does not, the de minimis character of the fraudulent 
transaction adversely affects the prosecution of fraudulent providers for even when presented with 
overwhelming evidence of intentional ffrtud, the de minimis amount of loss makes it difficult for a 
jury to convict. 

To overcome the problem caused by the de minimis dollar loss in a single transaction, 
investigations should expand to include hundreds of false claims submitted by a provider. In 
addition to increasing the dollar amount of the fraud, expanding the case may also benefit the 
prosecution by revealing a more extensive pattern of fraud by the provider. Expanding the case to 
include additional de minimis transactions, however, is often as difficult as expanding the 
investigation of other white collar crimes to include multi-million dollar transactions. 

Although certain features of white collar crime by health care providers make these crimes 
difficult to investigate, other features of health care provider fraud may assist the prosecutor in 
proving such fi^d. One feature is a type of eviden<^ which is uniquely available in the health care 
industry because of the presence and resources of the third-party payer. Known as a "peer group 
analysis," this evidence results from comparing the billing history of the defendant provider to peer 
providers.'^ A large computerized data base with information on many providers is necessary for 
a credible comparison, and third-party payers maintain such data bases. An aberrational service 
history on the part of one provider, when compared to that of its peer providers, can help target 


"‘See United States v. Larm, 824 F.2d 780, 782 (9th Cir. 1987). 

'"United States v. Matanky, 482 F.2d 1319, 1324 (9th Cir.) cert, denied, 414 U.S. 1039 

(1973). 

"’State v. Page, 32 N.C. App. 478, 480, 232 S.E.2d 460, 461 (1977). 

Matanky, 482 F.2d at 1324 n.3. 

'United States v. Alexander, 748 F.2d 185, 1 88 (4th Cir. 1 984) cer/. denied, 472 U.S. 1027 

(1985). 
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fraudulent providers for further investigation. Suchacomparison also can be potent trial evidence. ' 

United States v. Russo^^^ demonstrates use of peer group comparisons at trial. Two 
osteop^hic physicians were charged with misrepresenting the type of service they allegedly provided 
to patients.’” The government introduced a peer group comparison conducted by Blue Cross/Blue 
Shield through its data base. The comparison demonstrated that of the claims for the five procedures 
at issue fried by 10,000 physicians in the same geographical area, the two defendants submitted 
twenty-eight percent of the total claims. The court found this evidence relevant to the charges that 
the defendants misrepresented the services for which they claimed reimbursement.'^^ 

A second feature unique to fraud by health care providers that may make these prosecutions, 
if not less complex, at least more likely to succeed is the presence of patients as victims of the fraud. 
The victim of many white collar crimes — ofren a corporation, conglomerate, governmental entity, 
or business person — is often perceived by the public or a jury as just as greedy and ruthless as the 
defendant. In short, the victim of many white collar crimes does not engender much sympathy. By 
comparison, all too often the victim of the fraudulent health care provider is not only the third-party 
payer that tost money, but also the patient who, by definition, is ill, perhaps old, and who received 
inadequate, incompetent, or unnecessary medical services. By incorporating the patient as a victim 
into the theory of ^e case, it is possible to overcome many of the problems otherwise presented in 
prosecutions of health care providers while also demonstrating a more accurate portrayal of the harm 
caused by the provider's fraud. 

D. The Notion of Health Care Fraud a Evolving. 

Nothing demonstrates this better than the anti-kickback and Stark statutes. Both of these 
statutes address referral prortices by health care providers. Over the past twenty years considerable 
attention has been devoted this issue, primarily at payments by providers to other providers and at 
"self-referrals," wherein a provider refers patients to entities with which the referring provider has 
a financial relationship. 

In other occupations, referral fees are a customary and expected way of doing business. 


at 188-89. But see People v. Louie, 158 Cal. App. 3d Supp. 28, 45, 205 Cal. Rptr. 247, 
260-61 (Cal. App. Dep't Super. Ct. 1984) (conviction reversed; court found peer comparison 
evidence insufficient to convict physician). 

'“480 F.2d 1228 (6th Cir. 1973). 

'”/</. at 1232. 

'"/d. at 1234-36. 

'“/d. at 1243. 
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Vertical integration, whereby one business owns those which supply it with products, also is an 
accepted business structure, usually viewed as desirable. Likewise, there may be legitimate reasons 
a provider might own another provider. For example, a group of physicians may see a need for an 
imaging center in their community - or see the current imaging center run incompetently and know 
they can do better. In these instances, it could be an act of community service for physicians to build 
or buy an imaging center. Or, perhaps a physician wants to ensure that the laboratory work on her 
patients is done competently and quickly. So, she allows a laboratory whose work she respects to 
build a laboratory and place an employee on site at her office. The laboratory pays the physician 
rent. 


Or, the above examples, may not be legitimsUe or undertaken in good faith. The physicians 
owning the imping center may consciously, or unconsciously, increase their referrals to meet, or 
surpass, budget. The laboratory may pay the physician too much for rent — a sizable thank you for 
the referrals. It is this prospect — affecting medical judgment, at which the anti-kickback and stark 
laws are aimed. Unlike the automobile company that acquires its supplies but is subject to the 
buying ability and desire of the public, physicians control the volume of "supplies." This ability to 
adjust volume to profit rather than to medical necessi^ is the reason for the anti-kickback and Stark 
laws. 


The point is that legitimate or not, the above examples could violate the antikickback or Staric 
statutes. Congress and HHS, through its regulations, have attempted to atrick a balance in regulation 
by enacting a ban on remunerations for referrals while permitting remunerations if they fit within 
specific, enumerated safe harbors. Violations of die anti-kickback statute can be a criminal offense, 
grounds for an action under the False Claims Act, and the basis for civil monetary penalties and 
grounds for exclusion. Stark I and II prohibit physicians from referring Medicare and Medicaid 
patients to eleven types of providers (clinical laboratories, physical therapy services, occupational 
therapy services, radiology or other diagnostic services, etc.) Violation of Stark is not a crime but 
is grounds for civil monetary penalties and exclusion. 

It is not clear that the current balance is optimal. Over regulation, especially when it carries 
the potential for criminal liability, chills creative efforts to restructure a profession — efforts which 
are needed in a profession in flux. It also forces providers to incur substantial legal costs in seeking 
legal advice on how to devise the simplest business arrangements. Expaiuling criminal liability into 
a heavily regulated area is especially ominous where corporations exist. Given the broad principles 
of corporate criminal liability in American law, corporations become strictly liable for criminal acts 


'“42 U.S.C. § 1320a-7(b)(7), 42 C.F.R. § 1001.952(a). 

‘^’Ethics in Patient Referrals Act, Omnibus Budget Reconciliation Act of 1 989, Pub. L. No. 
101-239, §6204, 103 Stat.2137, 2236 (codified at 42 U.S.C. § 1395nn). 
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committed by their agents, even if the agents act in disregard of explicit instructions.'^* This is bad 
for business and bad for the criminal justice system. Overcriminalization cheapens the criminal law 
and erodes its ability to serve as one of the more powerful tools of control society has. 

A recent flurry of case law regarding the anti-kickback statute demonstrates the problem in 
regulating referral behavior in health care. In 1995, the United States Court of Appeals for the Ninth 
Circuit in Hanlester Network v. Shalala^^^ reversed the permissive exclusion of health care providers 
on the groimd that the government had not proven all elements of the anti-kickback offense. This 
case is one of the first to address the intent element of the anti-kickback statute subsequent to recent 
Supreme Court decisions discussing intent in white collar crimes. The Ninth Circuit ruled that to 
prevail on an anti-kickback claim the government must prove the highest level of intent: that the 
defendants acted "willfully," with "specific intent to do something which the law forbids."'^*' In 
1 996, the United States Court of Appeals for the Eighth Circuit rejected the Ninth Circuit's approach 
but adopted a standard tougher than that urged by the government (ignorance of the law is no excuse) 
and held that a "middle ground" was appropriate. The court held that the government must prove 
that the defendants violated the anti-kickback statute "unjustifiably and wrongfully" . . . knowing that 
the "conduct was unauthorized."'^' Lower courts have rejected the Ninth Circuit's approach without 
clearly stating an alternative.'^^ 

This see-sawing by the courts on a key element of the anti-kickback statute is not the usual 
split among the circuits on a principle of law. It is ^miptomatic of difficulties encountered when the 
law, especially a criminal law, is stretched too far. 

E. A joint criminal/civil approach is used increasingly to tackle health care fraud. 

Significant legislation in the 1 980s has changed the way health care fraud is prosecuted, and 
could well serve as a model for pursuing all white collar crime. This legislation has made civil and 
administrative avenues for pursuing the fraudulent health care provider more viable. The result is 
a comprehensive arsenal of criminal, civil and administrative sanctions and investigative tools from 
which law enforcement can choose, depending on the circumstances of the case. Law enforcement 


'^*V. S. Khanna, Corporate Criminal Liability: What Purpose Does It Serve, 109 
Harv.L.Rev. 1 477 ( 1 996); Pamela H. Bucy, Corporate Ethos: A Standard for Imposing Corporate 
Criminal Liability, 75 Minn. L. Rev. 1095 (1991). 

'”51 F.3d 1390, 1400 (9th Cir.I995). 

'"Hamlester Network v. Shalala, 51 F.3d 1390, 1400 (9th Cir. 1995). 

'^'United States v. Jain, 93 F.3d 436 (8th Cir. 19%). 

e.g.. United States v. Neufeld (D.C.S.Ohio) CR 2-94-144; (Nov. 27, 1995); United 
States V. Metzinger, No. 94-7520 (June 1 2, 1 995). 
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can investigate a situation, detennine which level of sanctions, if any, fit the conduct and the intent 
and seek whichever seems appropriate. Given the difficulty of determining criminal intent in almost 
any health care fraud situation, this flexibility is perfectly suited to white collar crime in general, but 
especially health care fraud. Health care providers often claim, however, that this flexibility 
becomes abusive and allows law enforcement to extort unwarranted settlements. 

1. Recent Legislative Initiatives which blend criminal, civil and administrative 

law. 


Legislation in three areas has made civil and administrative sanctions formidible: civil 
monetary penalties, civil damages, and exclusion. 

First instituted in 1981, the Secretary of HHS was given authority to impose civil monetary 
penalties upon providers for actions that jeopardize the Medicare and Medicaid programs but are not 
serious enough to warrant a civil suit under the False Claims Act or criminal prosecution. In 1 996, 
the Health Insurance Portability and Accountability Act (HIPAA) substantially increased this 
authority, adding additional grounds for imposition of civil monetary penalties and increasing the 
amount of the penalty to $ 1 0,000 for most violations. 

In 1 986, the False Claims Act'” was amended to make its qui tarn provisions more appealing. 
Initially passed in 1 863, the False Claims Act (FCA) was used little prior to 1 986 primarily because 
the intent element was interpreted strictly and the qui tarn provisions were unappealing or 
unavailable. In 1986, however. Congress invigcuated the FCA as a major fraud-fighting tool. High 
profile frauds had convinced many that new and innovative tools were needed to combat fraud. As 
Senator Cohen explained: 

Fraud in federal programs is pervasive, affecting benefit and 
assistance programs, as well as programs for mortgage insurance, 
crop subsidies, disaster relief and the like. Procurement fraud, in 
particular, has seemingly flourished in the past few years with the 
plethora of reports on mischargtng, cross-charging and egregious 
overcharging. . . . The consequence ... is that the federal government 
loses 'tens, if not hundreds, of millions of dollars’ to fraud each year. 

Beyond the actual monetary loss, fraud in federal programs also 
erodes public confidence in the administration of these programs by 
allowing ineligible persons to benefit from them.”'^ 


'”31U.S.C. §3l29etseq. 

False Claims Act Amendments: Hearings before the Subcomm. on Administrative Law & 
Gov*t Relations, House Comm, on Judiciary., 99th Cong., 2d Sess. 296-98. (Statement of Senator 
William S. Cohen) 
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Congress responded by substantially amending and strengthening the FCA. These 
amendments (1) provided more effective investi^tive tools to detect civil fraud, (2) defined the 
mens rea requirement to make clear that specific intent was not required proof, (3) established 
"preponderance of the evidence" as the applicable burden of proof (4) increased the penalties and 
damages, (5) broadened the venue and jurisdiction provisions so as to cover multi-defendant and 
multi-district frauds, and (6) broadened the definition of "claim." The 1986 amendments also made 
it more attractive and feasible to serve as a qui tarn plaintiff by (1) making it easier to qualify as a 
qui tarn plaintiff, (2) enlarging the role of the qui lam plaintiff even if the government was also a 
plaintiff, (3) guaranteeing minimum recoveries to successful qui tarn plaintiffs, (4) providing 
whistleblower protection to any employee (whether a qui tam plaintiff or not) who "assisted in the 
FCA case."'^^ In combination, these changes invigorated the FCA, converting it into a formidable 
weapon against fraud upon the government. Between 1 986, after the FCA was amended, and 1 996, 
total fraud recoveries by the federal government exc^ded $3 billion. Of this amount $1.13 billion 
has been recovered as a result of FCA actions filed by private persons.’^^ 

In 1987, passage of the Medicare and M^icaid Patient and Program Protection Act 
(MMPPPA) substantially expanded the authority of the Secretary of the Department of Health and 
Human Services to exclude from participating in Medicare and Medicaid providers who had 
committed certain acts, including fraud upon these programs. Although exclusion authority had 
existed since 1965, the MMPPPA strengthened this remedy considerably by requiring mandatory 
exclusion for certain acts and increasing the grounds for pennissive exclusion. Passed in 1 996, the 
Health Insurance Portability and Accountability Act of 1996 (HIPAA) made exclusion even tougher, 
adding grounds for mandatory exclusion and setting minimum periods of exclusion for many of the 
permissive exclusions. 

Although nothing compares to loss of liberty, these administrative and civil sanctions: civil 
monetary penalties, civil suits under the False Claims Act and exclusion, can wreck almost as much 
havoc on a health care provider as criminal prosecution. 

2. Investigative Tools. 

The investigative tools available to law enforcement through recent legislation 
enhance this flexibility. The Inspector General Act and HIPAA both expand the options available 
to investigate health care fraud. 

The grand jury subpoena is the classic investigative tool used in criminal investigations. 
With a grand jury subpoena, there is no need to demonstrate probable cause, or any basis at all for 


'^Pamela H. Bucy, Health Care Fraud: Criminal, Civil and Administrative Law, 
§4.01 (1996). 

'^‘Taxpayers Against Fraud, The 1986 False Claims Act Amendments, 1986-1996, 
19(1996). 
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seeking the information set forth in the subpoena. Moreover, when the witness appears in the 
grand jury, her counsel can not be present. In these respects grand jury subpoenas are a favored 
investigative tactic of prosecutors. However, grand jury subpoenas have a major drawback for law 
enforcement. The information obtained through them can be disclosed only to attorneys and agents 
working on the criminal case. Thus, it is not possible to utilize civil government attorneys or agents 
to analyze the data, nor is it possible to turn toe grand jury material over to administrative agencies 
or private insurers for analysis.’’* 

Search warrants are another favored investigative tool of law enforcement for criminal 
matters. With search warrants, there is more flexibili^ than with grand jury subpoenas, in terms of 
who may have access to such material, but search warrants require a court's prior approval upon a 
showing of probable cause that toe items sought are evidence of a crime and are likely to be where 
the agents are seeking to search. Search warrants also require a return of the inventory to the court 
of items found and seized.'” 

Lastly, wire taps, also used in some criminal investigations, often yielding evidence which 
can be obtained no other way. However, wire taps require a court order, upon substantial proof of 
probable cause and need, and have strict reporting and disclosure requirements.'^ 

Thus, while powerful tools for toe government in criminal investigations, all of these 
investigative techniques have limitations. For this reason, two investigative tools available in 
administrative and civil cases have been used with increasing frequency by the government in 
investigating health care fraud. The False Claims Act includes a provision for use of a civil 
investigative demand (CID) as does RICO.'** The Health Insurance Portability and Accountability 
Act of 1996 (HIPAA) gave CID authority to the Attorney General for health care fraud cases in 
general.'*’ The CID authority in these statutes permits toe Attorney General to seek, by subpoena, 
records which may be relevant to an authorized law ^orcement inquiry. The CID authority varies 
slightly in these three statutes. RICO and HIPAA give the Attorney General authority to seek 
documentary materials only (and oral testimony only of a custodian of the records as needed to 


’’’United States v. R. Enterprises, Inc., 498 U.S. 292 (1991). 

’’’See generally Sara Beale and William Bryson, Grand Jury Law and Practice §§ 
7:01-7:31 (1994); United States v. Sells Engineering, Inc., 463 U.S. 418 (1983); FRCrP6(c): 
Pamela H. Bucy, Health Care Fraud: Criminal, Civil and Administrative Law § 6.03 
(1996). 


'”Bucy, Health Care Fraud, supra note 150 at § 6.06. 
'*®i8U.S.C. §25l0et seq. 

'*'18U.S.C. § 1968. 

'*’Pub. L. 104-191, 248, creaUng 18 U.S.C. § 3486. 
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authenticate them) whereas the False Claims Act gives the Attorney General the authority to seek 
records, answers to interrogatories and oral testimony.'^’ 

In addition to the CID, the Secretary of HHS may serve administr^ve subpoenas known as 
Inspector General (IG) sul^x>enas. The Inspector General (IG) of HHS has the power "to require by 
subpooia attendance and testimony of witnesses and production of any other evidence at an 
investigational inquiry."'*^ IG subpoenas may be employed to investigate fraud in Medicare, 
Medicaid and other state health care programs. 

Because the IG has authority to investigate civil and criminal violations of the law, and 
because thoe is no requirement of secrecy for material collected by the IG, information obtained 
with IB subpoenas may be used in administr^ive, civil or criminal proceedings.'^^ This flexibility 
is the major advantage for a federal investigators and prosecutors in using IG subpoenas rather than 
grand jury subpoenas. 

AIdK>ugh the scope of an IG subpoena is similar to a grand jury subpoena in that neither 
requires proof of relevancy or probable cause for issuance,'^ the investigational inquiry pursuant to 
an IG subpoena is substantially different than that required by a grand jury subpoena. As noted 
supra, defense attorneys are not permitted to appear with their clients in grand jury proceedings. If 
a grand jury witness wishes to consult with his or her attorney, the witness must leave the grand jury 
pn>ceedings to do so.'*^ At an investigational inquiry pursuant to an IG subpoena, however, the 
witness may be accompanied and advised by counsel. Counsel may object to questions on the record 
aldiou^ all questions must be answered, unless the objection is on the ground of privilege. A 
witness is also given the opportunity to "clarify his other answers on the record following the 
questions by the [IG]."'^' The witness is entitled to review the transcript of the proceeding and 


'"31U.S.C.§3733. 

‘^42C.F.R.§ 1006.1(a). AnIGsubpoenashould state the name ofindividual entity to whom 
it is addressed; the stahUory authority for the subpoena; the date, time and place of the investigational 
inquiry; and a "reasonably specific description" of documents or items required to be produced. If 
the IG subpoena is addressed to an entity, it should "describe with reasonable particularity the subject 
matter on which testimony is required" so that the entity can name an individual(s) to testify who are 
femiliar with the area at issue. 42 C.F.R. § 1006.2. 

'"United States v. Medic House, Inc. 736 F.Supp. 1531, 1537 (W.D.M0.1989). 

'"United States v. Morton Salt Co. 338 U.S. 632. 652, 70 S.Cl. 357, 368, 94 L.Ed. 401 , 4 1 6 

( 195 ). 


'"Bucy, Health Care Fraud, supra at § 6.03. 
'"42 C.F.R. § 1006.4. 
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submit written proposed corrections to the transcript.'^ 

If a witness refuses to appear at the IG investigational hearing, participate as required in the 
hearing, or produce requested records, the IG may file a petition for enforcement of the subpoena 
with a federal district court.'’” The court is r^uired to enforce the subpoena if it si within the 
authority of the agency, the demand is sufficiently definite, the information sought is "reasonably 
relevant" to the agency's inquiry, and the information is not already in the government's 
possession.'” 

Focusing on the authority given to the IG by Congress, courts have held that the IG has 
"broad latitude" in deciding which materials are relevant.'” According to the Supreme Court, the 
scope of the inquiry by an administrative agency is "analogous to the Grand Jury, which does not 
depend on a case or controversy for power to get evidence but can investigate merely on suspicion 
that the law is being violated, or even just because it wants assurance that it is not.'"” Once the IG 
establishes a prima facie case for enforcement, the burden shifts to the part opposing the subpoena 
to show that enforcement would be an abuse of the court's process.'” 

Unlike the grand jury subpoena, search warrant and wire tape, CIDs and IG subpoenas allow 
sharing of information among administrative government agents, private insurance fraud 
investigators and law enforcement agencies. Together, these groups can investigate a case and 
decide after the investigation is complete which, if any, of the many avenues should be pursued: 


'^’42 C.F.R. § 1006.4. 

'"28 U.S.C. § 1345; U.S.C. Appendix § 6<a)(4). 

See, e.g.: 

Third Circuit: United States v. Westinghouse Electric Corp., 615 F.Supp. 1163, 1163 
(W.D.Pa.l985),q^tf 788 F.2d 164 (3d Cir.1986). 

Eighth Circuit: United States v. Medic House, Inc., 736 F.Supp. 1531, 1533 
(W.D.Mo.1989). 

’’’United States v. Medic House, Inc., 736 F.Supp. 1 53 1 (W.D.Mo. 1 989) ci/rngUnited States 
V. Morton Salt Co., 338 U.S. 632, 652, 70 S.Ct. 357, 368, 94 L.Ed. 401, (1950) and 416 United 
States v. Powell, 379 U.S. 48, 58, 85 S.Ct. 248, 255, 13 L.Ed.2d 1 12 (1964). 

'”77i/>d Circuit: United States v. Westinghouse Electric Corp., 615 F.Supp. 1163, 1181 
(W.D.Pa.l985) qff'd 788 F.2d 164 (3d Cir.1986) citing United States v. Arthur Young & Co., 465 
U.S. 80-85, 104 S.Ct. 1495, 1502, 79 L.Ed.2d 826 (1984). 

'"United States v. Morton Salt Co., 338 U.S. 632, 642-43, 70 S.Ct. 357, 363-64, 94 L.Ed. 
401 (1950). 

'"United States v. Balanced Financial Management, Inc., 769 F.2d 1440, 1444-45 (10th 
Cir.1985). 
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criminal prosecution, civil suit for damages, civil monetary penalties or exclusion. Interestingly, 
some of the changes made by HIPAA will take away some of this flexibility. For example, HIPAA 
expanded the exclusion authority to fraud in CHAMPUS. It also established a minimum period of 
exclusion for a number of the permissive exclusions. These changes would make the settlement in 
the National Health Laboratories (NHL) case for example, unworkable since NHL plead guilty to 
a CHAMPUS offense, not a "program" (Medicare/Medicaid) offense, thereby avoiding exclusion. 

The hybrid criminal/civil approach nowpossible to pursue health care fraud is commendable. 
It gives law enforcement needed flexibility to involve experts throughout its investigation who 
otherwise would not have access to information gathered in the investigation. It also allows law 
enforcement to better tailor the sanction to the deed done. In short, this array of sanctions 
appropriately recognizes the gray area of health care fraud for this fraud does not quite fit either 
criminal or civil law. 

However, the flexibility can lead to abuse. The national initiatives recently or currently 
employed have drawn this criticism. Teaching hospitals complain that they have no choice but to 
settle as part of the PATH initiative for fighting the charges is suicidal. In response to the “Ohio 
Hospital Project,” which is investigating 1 85 acute care hospitals in Ohio for alleged unbundling of 
laboratory tests, the Ohio Hospital Association and the American Hospital Association have sued 
HHS. On October 7, 1996 these groups filed suit against HHS “to stop HHS from retroactively 
^plying billing policies that were not properly established or communicated; and [to] prohibit the 
government from using the False Claims Act for what the government used to consider to be billing 
errors.”'” 


In Part II of these comments, I suggest ways to maintain this flexibility while curbing the 
potential for abuse. 

F. Cooperation with private parties. 

There are three major ways that law enforcement is working with private parties to combat 
health care fraud. The first is through the "private attorney general" statutes: the qui tarn provisions 
of the False Claims Act and civil RICO. Both of these causes of action encourage private parties to 
detect and prove fraud by rewarding the victorious party with large statutorily set damages. As noted 
in 1(E) supra, the False Claims Act has been particularly successful in this respect, especially since 
the 1986 amendments. 

The second way law enforcement has been working with private parties is by cooperating 
with private insurers who are also victims of health care fraud. Private insurers pay about 35 % of 
the roughly $1 trillion spend on health care each year in the United States (patient out of pocket 


'”5 BNA, Health Law Reporter 1479 (Oct. 10,1996). 
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payments for co-payments and deductibles ^xount for about 20%).'^* HIPAA formalized this 
cooperative relationship between law enforcement and private insurers by requiring closer 
cooperation and sharing of data. 

Both of the above methods of enlisting private resources to combat health care fraud are 
laudable and should be continued, vrith some modifications (discussed in II). 

The third way in which private insurers have been involved in the battle against health care 
fraud has not worked well Md should be changed. When Medicare and Medicaid were created in 
1965, the f^ieral and state govenimenls began contracting vrith private insurers (termed “carriers” 
and “intermediaries”) to process claims submitted by providers and patients. Carriers and 
intermediaries have been given the "front line" duty of deterring and detecting health care fraud upon 
these progr^s. By contract, these oig^zations are to devise methods of detecting fraud. They 
even have the power to suspend payments to provider upon reason to believe that the provider is 
engaged in health care fraud. 

For two reasons, however, this system of delegating to carriers/intermediaries the duty of 
monitoring fraud does not work and is largely to blame for much of fraud in Medicare and Medicaid. 
The first reason is that detection of fraud is inconsistent with the major contractual duty required of 
earners and intermediaries. The^ insurers are to {^ocess claims, quickly and efficiently. Slowing 
down the processing of claims to investigate fraud is not efficient and causes complaints by 
providers and complaints by providers jeopardizesthe contract of the carrier/intermediary. As noted 
expert Malcolm Sparrow has explained, “the fiscal-interaiediary system focuses mainly on making 
sure that claims are submitted in a standard fashion, rather than checking whether Medicare is paying 
for appropriate care.”'^’ 

The second reason that cairiei-s/intermediaries are not viable monitors of fraud is that there 
is an inherent conflict in interest in expecting them to do so. If the carrier/intermediary's fraud 
detection unit does its job and finds fraud, especially large scale fraud, it makes the 
cairier/intermediaiy look incorr^)etent, at best. The carrier/intermediary has, in this situation, paid 
a lot of claims which it should not have p^d which jeopardizes the carrier/intermediary's contract 
with Health Care Financing Administration at its next renewal - if not before. 

Recent cases demonstrate what happens when cairiers/intermediaries or their employees 
sense that their failure, or success, in detecting fraud jeopardizes their contract with Medicare or 
Medicaid. In May, 1996, Blue Shield of California agreed to pay a SI .5 million fine and plead guilty 
to three felonies arising from a con^iiacy among its’ employees to hide the fact that it had processed 


’^‘Comments of William J. Mahon, Executive Director of National HealUi Care Anti-Fraud 
Association, 5 BNA Health Law ReportCT 948 (June 20, 1996). 

'^Sparrow’s views described in George Anders, q/Vmprqper A/€</icare CosfriSbaw, 

The Wall StJ. A2 (June 11, 1997). 
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fiaudulokt claims. In this case: 

...Blue Shield employees in six units of the Mediwue Division, including some 
si^xarvisors, concealed evidence of claims processing errors by altering or discarding 
documents, replojing documents containing errors with corrected and backdated documents, 
ami structmii^ suppo^ly random samples of files to be shown to federal ex^iners to 
exclude files with errors. 

Emfrfoyees in Blue Shield's quality assurance unit in the Medicare division also 
concealed claims processing errors in weekly reports it was required to file with the federal 
Health Care Financing Administration, according to federal prosecutors. 


Blue Shield held a Medic^e carrier contract with HCFA - a cost reimbursement 
coittiBCt under wdiich Blue Shield was reimbursed more than $40 million a years since 1 988. 
Blue Shield processed an average of more than 20 million Medicare Part B claims a year. 


According to the criminal information filed with the plea agreement in federal court, 
the goal of the employees was to conceal poor performaitce from HCFA inspector during 
^ir smoual crmtractor performance audits so that Blue Shield would retain its contract. 

Similarly, Blue Cross Blue Shield of Florida tried to hide its deficiency in detecting fraud by 
its pfovkte. In 1 994, it agreed to pay $ 1 0 million to settle allegations that it mishandled the Part 
B Medicare claims it was paid to administer. According to the complaint, "BC-BS of Florida knew, 
but fiuled to disclose.. .that GTE [its' data analysis system] lacked the computer capacity to meet the 
requirmirents for the contract [to administer Part B M^icare claims.]'^^ 

G. Growth of a New Profession: The Health Care Fraud Expert. 

Threerecent events: passage of the federal sentencing guidelines, passage of HIPAA, and the 
general onphasis by law enforcement and private insurers on health care fraud have given rise to the 
need f<Kr a new professional, one who can merge health care, law and accoimting. 

No organizatiem likes to be convicted of a crime but if it is, the organization can minimize 
its penalty considerably if it has an effective corporate compliance plan in place. The organizational 
sentendi^ guidelines reflect the view that any fine ordered will be based upon the seriousness of the 


'**5 BNA Health Law Reporter 665 (May 2, 1996). 
^”3 BNA Health Care Reporter 1245 (Sept 1, 1994). 
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offense and the culpability of the organization. The seriousness of the offense generally will be 
reflected by the highest of the pecuniary gain, the pecuniary loss, or the amount in a guideline 
offense level fine table. Culpability generally liwll be determined by tlie steps taken by the 
organization prior to the offense to prevent and detect criminal conduct, the level and extent of 
involvement in or tolerance of the offense by certain personnel, and the organization's actions after 
^ offense has been committed. In this sense, the Sentencing Guidelines encourage "good c<»porate 
citizenship." Upon a showing that an organization engaged in certain acts of good corporate 
citizenship, the organization can reduce by 400% its’ base fine, which could reach $72.5 million per 
count.'*® 

The key proof of good corporate citizenship is an effective corporate compliance plan. Such 
a plan should include a system for educating employees about the law, monitoring employees' 
compliance wifii the law and establishing realistic avenues for reporting potential problems. Legal 
and accounting experte in health care firaud are being retained by more health care organizations to 
establish and monitor these corporate compliance programs. 

If the organization - through its corporate compliance program or otherwise « diKJOvers 
wrongdoing, it can help or hurt itself considerably by how it handles the revelation. There are 
substantial advantages to conducting an effective internal investigation such as, fulfilling the Board 
of Directors’ fiduciary duty to investigate allegations of fraud and corruption; discovering, before 
the government or a potential whistleblower makes the discovery of wrongdoing; remedying the 
problem so that any fraud ceases and does not recur; discouraging possible prosecution; and, 
minimizing punishment if there is a conviction.**^ There are also hazards; inadvertent waiver of 
applicable privileges: attorney client, physician patient, woric product, fifth amendment; possible 
obstruction of justice by aggressive pretrial tactics; inexperience in dealing with search warrants; 
inexperience in negotiating potential charges.'*^ Again, health care providers arc turning to the new 
cadre of fraud specialists to conduct these internal investigations so as to avoid these pitfalls. 

Lastly, HIPAA encourages the deveiopmmt of entities specializing in detecting and 
^^entii^ health care fraud. Section 202 authorizes the Secretary of HHS to enter into contracts 
with entities which will "[rjeview ...activities of providers of services or other individuals and 
entities furnishing items and services for which payment may be made under this title (including 


'“HakofF & Blumkin, "Determining the Fine in Organizational Sentencing," Corporate 
Seniencing Guidelines (Law Journal Seminars-Press 1993). 

**'B]ock, Barton &. Radin, The Businc^ Judgment Rule: fiduciary Duties of Corporate 
Directors 127 (3rd ed. 1989). 

'®Webb, Tarun & Molo, Coiporate Internal Investigations (LJSP 1994). 

'"W; Pamela H. Bucy, Health Care Fraud; Criminal, Civil and Administrative 
Actions § 8.06-8.07 (1996)., 
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skilled nursing facilities and home health agencies), including medical and utilization review and 
fiaud review...." 

II. SUGGESTIONS FOR DETERRING, DETECTING AND INVESTIGATING HEALTH 
CARE FRAUD. 

A. Systemic Changes 

1. Credential and Entry Requirements for ail Health Care Providers. 

No insurer: Medicare, Medicaid, or private insurers, should contract with a provider 
to reimburse for services rendered unless the provider is licensed by a reliable organization. 
Currently, few states require licensing for providers such as home health care agencies, durable 
medical equipment companies or a number of free standing providers. This licensing should be 
contingent upon appropriate professional credentials and proof of financial stability. The most 
stgnlicant step HCFA could take in preventing fraud in the Medicare program is to require 
satis&ction of meaningful licensing criteria for any provider seeking to participate in the Medicare 
program. 


2. Training of Prosecutors and Investigative Agents. 

Almoa every U. S. Attorney’s office now has at least one health care fraud specialist. 
Forty-seven spates have units within the state’s Attorney General's office devoted to detecting and 
investigating health care fraud. The FBI and HHS are increasing the number of agents and auditors 
devoted to health care fraud. Care should be taken to train these specialists to ensure that public 
resotuces are wisely and apprepriate cases are pursued. My experience as a prosecutor and 
since entering academia has confirmed that health care fraud is unlike any other white collar crime 
primarily because it is far more difficult to determine, until well into the investigation, whether there 
is ^ud, or a misiuKl^sraiKling because of complex or poorly woided regulations. 

The case of Navced A. Siddiqi exemplifies the difficulty these cases can pose and their 
consequences for the provider, the provider's patients, and the public.'** Dr. Siddiqi is an oncologist 
{^^tices medicine in New Yoric. He is board certified in oncology, i^matology and internal 
medicine.’*^ In 1989, HHS began an investigation of Dr. Siddiqi for what would appear, at first 
glance, to be blatant fi^ud. Dr. Siddiqi billed Medicare for "supervising the administration of 
cbem<^i^apy” for two of his {^ients when Ik; was out of the country. In 1990, Dr, Siddiqi was 
indicted on 77 counts of fraud relating to his Medicare billing practices in 1988 and 1989. In 1991, 


'**United States V. Siddiqi, 98F.3d 1427(2dCir. 1996)The author ofthis written statement 
served as a consultant to Ross, Dixon and Masback which represented Dr. Siddiqi in a matter related 
Vo his conviction. 

at 1428. 
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he was acquitted on all but five counts - those pertaining to the supervision of chemotherapy to his 
two patients when he was out of town. 

Upon conviction, Dr, Siddiqi was given three years probation, a $2,000 fine, ordered to serve 
1 ,000 hours of community service and ordered to pay $640.88 in restitution, the amount at issue in 
the counts on which he was convicted. After conviction. Dr. Siddiqi was called before the medical 
licensure board of New York. He successfully defended his license, receiving a reprimand. Dr. 
Siddiqi was, however, excluded from participating in Medicare and Medicaid, which closed his 
practice. Prior to his indictment. Dr. Siddiqi's annual income from his practice was approximately 
$825,000 per year. After his conviction and exclusion, he was able to practice at a Veteran’s 
Administration Hospital, at one-tenth of his former income. During its investigation of Dr. Siddiqi, 
HHS had impounded $150,000 in payments due but not yet paid to Dr. Siddiqi. 

In 1996, the United States Court of Appeals for the Second Circuit granted Dr. Siddiqi's 
habeas corpus petition, vacating his conviction. Dr. Siddiqi’s exclusion was due to expire a few 
months later. The $150,000 of impounded payments was returned to Dr. Siddiqi without interest. 
Dr. Siddiqi is currently attempting to regain this interest, as well as the $640 he paid in restitution. 
Dr. Siddiqi was 54 years old upon his conviction; 59 years old when his conviction was vacated. 

In vacating his sentence, the Second Circuit held that Dr. Siddiqi's prosecution was a 
"miscarriage of justice" caused by a misunderstanding of the billing regulations on the part of the 
government. Characterizing the trial as an "ambush," the Second Circuit explained: 

Here we face a situation in which subsequent events compellingly 
demonstrate that a conviction had no legitimate factual or legal basis 
and that, but for the conduct of the prosecution in adopting shifting 
and at times misleading positions, no conviction would have been 

obtained or successfully defended on appeal We arc firmly 

convinced that Siddiqi's trial and post-trial proceedings did not meet 
rudimentary demands of fair procedure and that the defects in his 
conviction are so fundamental as to constitute a miscarriage of 
justice. 

The lengthy opinion discussed the trial and post trial proceedings in detail, outlining the 
various theories which the prosecution gave throughout as to why Dr. Siddiqi's conduct was a crime. 
The crux of the case was whether Dr. Siddiqi performed the service described by the billing code, 
“%500,” which he listed on Medicare claim forms. According to the Carrier Manual, this code 
covered "chemotherapy injection ... administered by assistant under supervision of physician or by 
physician."'*’ The prosecutor, or case agent when testifying as a witness, variously explained that 


'“W. at 1440. 
at 1429. 
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Dr. Sidiic^ billed for services not provide since he did not "administer the chemotherapy”;*** ttat 
Dr. Siddiqi falsely claimed that he administered the chemotherapy;'** that Dr. Siddiqi did not 
“supervise” fiie administration of chemotherapy;*’® that Dr. Siddiqi falsely claimed to have 
supervised the administration of the chemotherapy, since he failed to provide for another physician 
to "cover" for him while he was out of town.”' 

In fact, there was evidence from eight different sources as to what was required for an 
oncologic to bill for supervising chemotherapy under code 96500. These sources included 
pronouncements by a professional society, the American Society of Clinical Oncologists; Medicare 
Bulletins published by HCFA and distributed to providers; internal memoranda within HCFA; 
federal statutes and regulations promulgated by HHS; legislative history; the Carrier Manual; 
consultant in oncology. These sources indicated that the billing instructions were confusing; that 
Dr. Siddiqi’s use of the 96500 code vms the best code for the service he performed; and that it was 
customary within the profession to use this code to bill for the service Dr, Siddiqi performed.*’’ 
There was evideiKe at trial tiiat EH. Siddiqi "supervised" the administration of die chemotherapy by 
examining the patients and prescribing the dosage of chemotherapy they were to receive, and by 
arranging for coverage by another physician and leaving instructions about the patients with the 
covering physician while he was away.”’ The S«:ond Circuit noted that in this case "billing under 
that code [96500] is at worst an attempt to bill at the outer limits permitted, not fraud. ...It may well 
be that anangii^ for coverage*- a common practice among physicians- is billable under code 
96500...."”^ 

Tte experience of Dr. Siddiqi is every health care provider's nighUnare: ambiguous billing 
regulations; a prosecutor and case agent who do not understand the case; conviction; exclusion; 
ruination of a career; financiai devastation. Although it is commendable that Congress, die states 
and private insurers have recognized the seriousness of health care fraud and committed serious 
resources to fighting this fraud, it mstes public resources, cheapens the American justice system and 
devastates lives to rush into this area without skill and experience. As die Siddiqi case shows, 
serious consideration ^ould be given to the training being provided to the new prosecutors and 


at 1428. 
at 1429. 
at 1429. 
at 1430. 

”^Review by author of documents gathered in representation of Dr. Siddiqi by Ross, Dixon 
ami Masback. 
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agents being hired to pursue health care fraud. 

3. StaBdaniize billmg instructioBS. 

Health care providers are subject to multiple, diverse and often changing instructions 
on how to bill. As noted in the discussi^m of United States v. SiddiqU in 11(B), supra, for example, 
tltete were ei^t sources of interpretation as to one billing code. Such confusion makes it difBcult 
for scrupulous providers to bill correctly, casts a net so wide that it snares honest providers, and 
makes it difficult to prosecute the unscrupulous provider who can credibly claim mistake when in 
feet she intended fraud. HCFA should standardize ail billing codes for all Medicarc and Medicaid 
providers and ensure that carriers/intennedtanes communicate more effectively with providers about 
billing information. 

B. Privatfeing Detection and Proof of Fraud. 

1. Separating fraud detection duties from claims processing duties contracted 
to earriers/interm^iaries. 

Leaving fraud detection to carriers/intermediahes is allowing the fox to guard the hen 
house. As discussed in 1(F), supra, caniere and intermediaries are inappropriate entities to monitor 
the fraud, waste and abuse that is taking place in Medicare and Medicaid. Detecting fraud is 
inconsistent with prompt processing of claims - the major contractual duty assumed by 
caxriers/intermediaiies. In addition, the temptation and opportunity is present to conceal inadequate 
efforts at detecting fraud, as well as the fraud itself For the same reasons, outside contractors slu>u!d 
be given the duty of reviewing work of managed care organizations hired by Medicare. 

2, Amend the False Claims Act to preclude government emplt^e^ whose duty 
It U to investigate fraud from qualifying as qui tarn relators as to fraud uncovered as part of 
their official duties. 

The False Claims Act lists certain individuals who are ineligible to serve as qui tarn 
relators, (jovemraent employees are not included in this list. Primarily for this reason, the courts 
addressing the issue of whether government employees qualify as qui tarn relators have held that they 
do.^” While some of these courts acknowledge die public policy difficulties created when 


'‘’^First Circuit: United States ex re/. LeBIancv. Raytheon, 913 F. 2d 17, 20(lstClr. 1990), 
cert. deniedA99 U.S. 921 (1991); 

Fourth Circuit: Erickson v. Am. Inst, of Bio. Sciences, 716 F. Supp. 908, 9I2-1S 
(E.D.Va.I989); 

Tenth Circuit: United States ex ret. Fine v. MK-Ferguson Co., 861 F. Supp. 1544, 1549 
(D.N.M. 1994). 
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goveniment employees serve as qui tarn realtocs’’* otter courts reason that allowing government 
employees to serve as qui tern plaintiffs fiirthers cmk of the goals of the 1986 amendments reviving 
the FC A: motivating individuals to serve "as a check ttet tte Government does not neglect evidence, 
cause unduly [sic] delay, or drop the false claims case without legitimate reason.’^ 

There are, however, significant public policy problems in allowing government employees 
to serve as qui tam relators: government investigations may be prematurely disclosed or otherwise 
compromis^; races to the courthouse may be encouraged as the government employee strives to 
beat tte Attorney Genera! in filing the lawsuit; a government employee’s duty, as an employee, 
includes reporting fiaud to the government, not profiting personally from such fraud dirough private 
litigation.”* There are also potentially serious ethical conflicts that may arise if government 
employees are allowed to reap huge bounties simply by fulfilling their employment 
responsibilities. Such bomtties could have the unfortunate effect of encouraging government fraud 
investigators not to report fraud they discover during tte course of their employment so they can use 
it themselves to file a qui tam lawsuit.'*® Because of these problems. Congress should amend the 
Fsdse Claims Act to exclude government employes from qualifying as qui tam relators as to fraud 
uncovered as part of their official duties.**’ 

2. Amend RICO to include the recent health care fraud offenses as ** racketeering 

activity. ” 


Although mail fraud and wire fraud arc predicate acts under RICO and may well 
cover ^1 5{KK;ies of health care fraud, there may be some exceptions. In addition, by ensuring that 
ail of the health care fraud offenses created by HIPAA are included in RICO as “racketeering 
activity,” class actions dieging health care fraud will be able to proceed. Currently, civil RICO is 


'™frf//ramj,931 F.2datl503. 

'United States v. CAC - Ramsay, Inc., 744 F. Supp. 1158, 1160 (S.D. Ga. 1990) (citing S. 
Rep. 347 at 5290-91). 

”*AIthough the Eleventh Circuit held that government employees were eligible to serve as 
qui tam plaintiffs, the court noted public policy problems created by such a ruling. The Eleventh 
Circuit stated that it based its ruling on the statutory language which it found permitted government 
employees to serve as qui tam plaintiffs. The Eleventh Circuit opined that if the Congress wanted 
to prohibit government employees from serving as qui tam plaintiffs, it should amend the statute. 
iri//iflmr,93IF.2datl502. 

'’’Fine, S2I F. Supp. at 1361. 

'*®Finc, 821 F. Supp. at 1361. Id. 

'''Compare, United States ex ret Fine v. MK-Fei^ison Co., 861 F. Supp. 1544, 1549 
(D.N.M. 1994) (making this suggestion). 
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one of the few avenues permitting such class actions. 

C. Avoid Overcrimmaiizatioa 

1. Decriminalize the aoti-kickback statute except with regard to physicians. 

As discussed in 1(D), stipra, the anti-kickback statute is a crime, punishable by five 
years imprisonment, as well as a civil cause of action and grounds for administrative sanctions of 
civil monetary penalties and exclusion. Violations of Stark I and 11 are not crimes, only grounds for 
civil and administrative sections. 

Also, as discussed in 1(D), there are dangers to overcriminalizing behavior, especially 
behavior acknowledged as legitimate, shrewd and practiced widely in other businesses. Only when 
a physician is the payer or recipient of a kickback is there potential for the harm the anti-kickback 
statute is aimed at — ^tainting the provider's independent medical judgment. In other instances, the 
kickback affects, at most, "steerage": where the medical referral where go, not whether it will be 
artificially generated. For these reasons, criminal prosecutions uiuler the anti-kickback sMute should 
be reserved for situations where medical judgment is jeopardized, 

2. Require DOJ approval prior to opening an investigation on a publicly traded 

company. 


This suggestion would apply to any white collar investigation. As shown by the 
impact on die pri<^ of Columbia/HCA stock, merely opening an investigation can dramatically affect 
a public company when the newsof the investigation becomes public. While investigations of public 
companies may well be warranted, standardizing the review prior to opening an investigation, much 
as is done in RICO cases prior to indictment or with grand jury subpoenas to attorneys, would help 
to prevent unnecessary disruptions to on going businesses. 

3. Promulgate a Reasonable Standard for Corporate Criminal Liability in 
American Law. 

Lawmakers as well as the many healdi care providers which operate in corporate form 
may find it surprising how easily corporations incur criminal liability in the United States. TTie 
consequences of conviction are severe: forfeiture of assets, fines up to $7.5 million,’*^ court- 
supervision of day to day operations,’" possible loss of corporate charter. 

American law currently uses two standards to determine when a corporation should be held 
criminally liable. Both impose vicarious liability by transferring the criminal acts and intent of 


‘"U.S. Sentencing Comm’n, GuideUms Manual, Chapter 8 [hereinafter U.S.S.G.]. 
’"U.S.S.G. §8D1.4. 
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corporate ^ents to the corporation. The traditional or respondeat superior standard is used in the 
federal courts and adopted by some state courts. Derived from agency principles in tort law, it 
provides that a corporation “may be held criminally liable for the acts of any of its agent [who] ( I ) 
commit a crime, (2) within the scope of employment, (3) with the intent to benefit the 
corporation.”'*^ 

The American Law Institute's Model Penal Code (MPC) provides the major alternative 
stendard for corporate criminal liability. The MPC provides that a corporation is criminally liable 
if the criminal conduct was “authorized, requested, commanded, performed or recklessly tolerated 
by the board of directors or by a high managerial agent acting in behalf of the corporation within the 
scope of his office or employment.”'** Thus, the MPC standard also employs a respondeat superior 
model, but in a limited fashion: a corporation is liable for conduct of only some agents (directors, 
officers, and high echelon corporate employees). 

If courts strictly enforced the requirements that the action be within the scope of the corporate 
agent’s employment and undertaken with intent to benefit the corporation, corporate criminal 
Utility would be narrower. Rarely will criminal acts be within an individual’s scope of employment 
and, it is difficult to see how such conduct “benefits the corporation.” However, as construed by 
courts, these two requirements arc almost nonexistent. Courts deem criminal behavior to be “within 
the scope of employment” even if the conduct was qiecifically forbidden by corporate policy. Courts 
also find conduct to be undertaken “with the intent to benefit the corporation” when the corporation 
received no benefit and no one within die corporation knew of the criminal conduct when it 
occurred.'** 

United States v. Hilton Hotels Corp.,'” provides an example. The purchasing agent at a 
Hilton hotel in Portland, Oregon, threatened a supplier of goods with the loss of the hotel’s business 
if the supplier did not contribute to an association that was formed to attract conventions to 


’•^‘Developments in the Law — Corporate Crime: Regulating Corporate Behavior Through 
Criminal Sanctions,” 92 Harv. L. Rev. 1227, 1247 (1979). Commonwe^th v. Beneficial Finance 
Co., 275 N.E.2d 33 (Mass. 1971), exemplifies this ^q^proach. 

'•* American Law Institute, Model Penal Code § 2.07{lXc) (Proposed Official Draft 1962). 

^^Third Circuit: United States v. American Radiator & Standard Sanitary Corp., 433 F.2d 
174, 204 (3d Cir. 1970), cert, denied 40\ U.S. 948 (1971); United States v. Armour* Co.. 168 F.2d 
342, 343-344 (3d Cir. 1948). 

Fifth Circuit: Standard Oil Co. v. United States, 307 F.2d 120, 128 (5th Cir. 1962). 
Ninth Circuit: United States v. Hilton Hotels, Inc., 467 F.2d 1000, 1002-1004 (9th C ir. 
1972), cert, denied 409 U. S. I I 25 (1975). 

‘*\Jnited States v. Hilton Hotels Corp., 467 F.2d 1000 (9th Cir. 1 972), cert, denied 409 U.S 
1125(1973). 
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Portland.'** The corporate president testified that such action was contrary to corporate policy.'*’ 
Both the manager and assistant manager of the Hotel testified that they specifically told the 
purchasing agent not to threaten suj^Iiers. Nevertheless, the court convicted Hilton Hotel 
Corporation of antitrust violations under the respondeat superior standard of liability. Critics argue 
that in this day of multi-national corporations with thousands, even hundreds of thousands, 
employees, it is unr^istic to expect that a corporation can monitor the activities of all of its agents 
and empIoy«!S. 

The MPC S^dard is criticized as unworkable, imrealistic, inconsistent with tenets of 
criminal law and socially destnKJtive. R^uiring proof that higher echelon officials within a 
corporation participated in or tolerated criminal behavior assumes that the inner workings of a 
corporate entity are discoverable and provable. Rarely will this be the case. Although the MPC 
standard reigns in the absolute liabiiify of the respondeat superior standard somewhat by holding a 
corporation liable for the acts of only some corpcmite agents, the MPC standard still fails to assess 
corporate intent. Also, by making corporate liability hinge on the knowledge or actions of higher 
echdon agents, die MPC standard encour^es these agents to insulate themselves ^m illegal 
corporate activity.'’® 

Thus, both the MPC and respondeat superior standards of corporate criminal liability fail to 
^parate the "good” corporations that educate and auxmiage employees to follow the law, ^m the 
'‘bad" corporations that encourage illegal behavior. Employing this bro^ of a standard of corporate 
criminal liability blurs the line between criminal and civil liability; dilutes the impact of a criminal 
conviction; fails to give prosecutors adequate guidance as to which corporations should be 
pro^uted; creates an atmosphere of uncertainty for businesses; and, fails to reward responsible 
corporations. While corporate criminal liability should be retained, an appropriate standard for 
assessing it shoidd be developed and implemented. 

D. Enhance Tools for Prosecuting the Type of Fraud Likely to Occur Under Managed 
Care Reimbursement 

1. Require Medicare and Medicaid managed care plans to certify, annuaify, that 
they have provided all necessary services to patients within the plan, in accordance with 
accepted medical standards. 

As noted in 1(B), supra, there is substantial financial incentive in a managed ctue 
system to undeiprovide necessary services. When this is intentional, it should be prosecuted as a 


467 F.2d at 1002. 

'*’M,467F.2dat!0Q4. 
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crime. It will greatly facilitate such prosecutions if HMOs are required to certify by specific, written 
statement that all necessary services have been provided to covered patients. Including such a 
certification would provide the basis for a prosecution when the evidence demonstrates intentional 
failure to provide necessary services. Notably, this would also provide a civil cause of action for 
private citizens under either civil RICO (with mail fraud and wire fraud as likely predicate acts) or 
the False Claims Act since a false certification would constitute mail fraud and a false claim under 
the False Claims Act. 

4. Require unified billing by nursing homes and providers serving nursing home 

patients . 


As the GAO noted in a January, 1996 report entitled, Fraud and Abuse: Providers 
Target Medicare Patients in Nursing Facilities, there are several features about nursing homes which 
make them easy targets for fraudulent billing by providers who service nursing home patients. First, 
because there are a lot of patients congregated in a nursing home, unscrupulous providers can 
operate a scam in volume. Second, for a variety of reasons, it is fairly easy for providers to gain 
access to information about patients which makes it possible to submit false claims to Medicare. 
Such information includes Social Security Numbers, diagnosis and treatment history, and names and 
other identifying data about providers who also treat the patients. Third, under HCFA's rules, 
providers can bill Medicare directly for services rendered to nursing home patients. There is no one, 
except the patient - who may be too ill or old to monitor billings, to corroborate that services were 
provided or needed. 

Requiring that all billings by all providers for all services rendered to nursing home patients 
go through the nursing home, where the nursing home pays the providers upon receipt of payment, 
would institute a system for reviewing claims. Granted, this type of unified billing would impose 
the burden on nursing homes to analyze the accuracy of claims of individual providers for services 
rendered to nursing home patients. However, this additional responsibility could be included in the 
certification process for nursing homes; the per diem payment to nursing homes could be increased 
to cover any additional cost (the savings from deterrij^ and detecting fraud should more than 
outweigh the additional cost); and, as noted in 1(G) above, there is developing a cadre of specialists 
who can provide this service to nursing homes. 
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INTRODUCTION 

Mr. Chairman and Members of the Subcommittee, I am very pleased to have this opportunity to 
desaibe the Health Care Financing Administration's programs to fight fraud and abuse in Medicare 
and Medicaid. As we stand on the threshold of the twenty-first century, we are faced with the 
formidable task of ensuring the solvency of the Trust Fund, and preserving Medicare for future 
generations. In order to do this, we must begin by making sure that every dollar we spend for our 
boieficiaries is weU-^)ait, and that our goals of efficiency and cost-effectiveness do not compromise 
the quality of their health care. 

Why We Need to Pay Right the First Time 

The annals of medicine are replete with case histories demonstrating that prevention is the best 
antidote to illness. This is equally true in the area of fiscal well-being; in order for our Medicare and 
Medicaid programs to remain both solvent and strong, we need to prevent improper or fi^dulent 
claims which strain the fiscal and personnel rescHirces of the system. By guaranteeing the initial 
accuracy of both claims and payments, we avoid having to "pay and chase," and we can prevent 
opportunities for fraud and abuse. 

Incorrectly billed claims can stem not only from fraud, but from confusion and misinformation about 
the proper billing procedures. For example, if there is a payer primary to Medicare, the Medicare 
contractor will rqect the claim and submit it to the appropriate primary payer. Where Medicare is 
primary, the Medicare contractor will make payment, then send the paid claims data to the 
supplemental insurer, HCFA uses marty pre-payment mechanisms to determine the primary payer for 
benefits for a Medicare beneficiary and to ensure Medicare pays in the right order of payers. These 
mechanisms are part of our Medicare as a Secondary Payer (MSP) Activity, which I will describe in 
detail lat^ in this testimony. Currently, we are seeking le^slation that would improve our ability to 
voify whether Medicare is the primary or secondary payer 


OVERVIEW: THE ISSUES 

The sheer complexity of the health care delivery system virtually guarantees that there will be 
instances of unscrupulous claims billing. While some high-profile examples of fraud and waste are 
well-known to the public because of media attention, there are many less visible areas of concern. 
Some of these include; 

• Abusive Billing in Nursing Homes — Aside from the typical kind of fraud that occurs in 
charging patients for services they have not received, there are other, more difficuh-to-detect abuses 
to which beneficiaries of nursing homes are vulnerable. These include inappropriate deagnation of 
nursing home patients as hospice patients, fidse patient census reports, improper billing of supplies 
and sovices for patients eligible for both Medicare and Medicaid C'dual eUgibles”), unnecessaiy or 
inappropriate services being prescribed fin* mirsng home patients, and billing as therapy services for 
services paid in the nur^ng home rate. Unnecessary medical supplies may be ordered for the 
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unsuspecting patient, such as several cases found by the DHHS Inspector General (IG), in which 
thousands of dollars of surgical tape, hydrogel wound filler, and orthotic devices were inappropriately 
ordered and made available to other patients. Also, it has been estimated that as much as 32% of 
mental health services ordered for Medicare nursing home residents were unnecessary or 
inapprop^e. Part of the problem steins fi-om the fact that the nursing home itself is not responsible 
to coordinate the services, which may be initiated and billed by an outside entity. 

• Hooie Health Fraud — The “invisibility” of the home health setting invites profiteers to prey on 
disabled and elderly patients who may often be isolated, uninformed, and lacking the support of 
friends or family. We are findii^ continuous problems with unnecessary home health services, 
espe^y those provided to beneficiaries who are not homebound. Because of the diflBculty in 
monitoring these situations, the patient may be at the mercy of an unethical provider or supplier. 
Over-prescription and overchar^ng of oxygen and Uibe feeding supplies for home health patients 
have been fixind in bills submitted to Medicare and Medicaid. Through HCFA’s Operation Restore 
Trust (ORT), we have located and penalized fruidulent home health agency owners across the 
Nation, and saved millions of dollars. 

The 1981 rqxjrt issued by the Senate’s Pennanent Subcommittee on Investigations identified several 
areas of Medicare and Medicaid home health care needing better oversight, and recommended that 
HCFA notify home health intermediaries in a timely fashion of any regulatory changes. We have 
acted on this recommendation, and we have developed checks and balances that ensure that this is 
done. Current HCFA procedures require that intermediaries have at least 90 days to carry out any 
program umons that may be required of them. Therefore, any legislative/statutory, regulatory, 
policy, or electronic system changes that directfy c^ect the contractors are published in a quarterly 
rdease of HCFA s Task Management Plan, udiich is then distributed, along with pertinent materials, 
to intermediaries with a minimum 90 days' implementation deadline. This process alerts 
intermediaries that they must notify {Koviders of new or revised program procedures or requirements. 
Intermediaries are also required to communicate program changes to their providers in a 
communique, usually in the form of a bulletin or similar form of notification. These checks and 
balances ensure accountability — of both imermediaries and HCFA 

• Durable Medical Equipment — There is widespread concern that Medicare's payments for 
durable medical equipment are excessive Medicare payments for DME are based on a fee schedule 
methodology established by Congiess in Omnibus Budget Reconciliation Art (OBRA) 1987, and 
these fee schechile amounts were based on supplier's "reasonable charges" in the mid- 1 980s. Unless 
otiierwisc ^>ecificxl by Congress, these amounts have been increased annually by the Consumer Price 
Index-Uiban (CPI-U) as required by statute. This statutorily prescribed payment methodology does 
not consider changes in technology or any other factors impacting suppliers' costs and as a result 
HCFA's payments feir DME are often excessive. 

ProWems with the durable medical equipment (DME) industry have resulted in stricter controls over 
who can apply for, and receive, a license as a DME provider. ANotice will be issued this suihracr 
by HCFA that will require that DME providers meet certain criteria, including put ting up a surety 
bond for licensure, and greater proof of the bona fide cjdslencc of the business. This will prevent 
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abuses such as the case of the Florida man received a DME license, despite the fact that the only 

actual supplies be had in stock were stuffed alligator heads and other souvenirs he sold from his 
garage. He had applied for a DME certification to sell wheelchairs to complement his brother-in- 
law’s Ixisiness of installii^ whedchair lifts in cars. Examples like this are a good argument for DME 
bonding. 

• Fraudulent Billing Practices — Complex claims billing procedures offer multiple ways of 
cheating the system, from overt inflation and exaggeration of the level of services provided 
Cupcoding”) to blatantly frilse cost reports submitted for reimbursement. A Maryland nursing home 
(^)erator was prosecuted ft>r adding his personal entenaining and decorating expenses to the facility’s 
Medicaid bill, including a charge for services rendered by the operator’s relative who was actually 
in jail at the time. In another case reported by the GAO. a supplier for a long-tom care facility was 
forging physicians’ signatures on certificates of medical necessity, and then billing for items that were 
either unnecessary, had already been provided to the patient, or were in &ct never ddivered. The 
President’s FY98 Budget inchides provisions to develop prospective payment systems for several 
services in Medicare. PPS pays a set rate according to foe characteristics of the patient, and removes 
many of the incentives for providers to provide excessive services or submit fiwdulent cost reports 
to receive high reimbursement. 

• Kickbacks — Providers such as laboratories, ambulance companies, and pharmacies may enter 
into unethical agreements with nursing home owners and clinical psychologists that may include 
kick fa ac k s in exchange for being allowed to provide services to the nursing home residents. HCFA’s 
State Medicaid Fmid Control Units have found cases of nursing home owners authorizir^ 
unnecessaiy services because they receive kickbacks from these ancillary services, such as ambulance 
companies, and laboratory and then^iy services. 

• 3*Day Pasrment Window — Current law prohibits providers from billing for pre-admission 
outpatient tests and services performed within 3 days of the time a patiem is admitted to a hospital, 
if the tests and services are diagnostic services or other services related to the admission. This 
pnechides the potettial for double-billing medical slices which should properly be provided as part 
of inpatient services. This 3-day payment window applies only to hospitds under the prospective 
payment system, since 1994 SSA legislation reduced the window to 1 day for non-PPS hospitals. 
Most improper Ullir^ relating to pre-admisaon services results from a misunderstanding of the law, 
whidi was onginaDy instituted to cwb further *\if^Rindling” of services, i .e., separating of the various 
pre-admission tests in order to obtain additional payments. 

•Inpeticot Mental Healtb Services - As the occupancy rates of psychiatric hospital inpatient beds 
have dropped, many hospitals have attempted to find ways to ^ the void, often by hospttalizii^ 
patients vdio ^lould be cared for in other, non-psychiatric, facilities. This is a temptation because 
diagnostic-related groups (DRGs) are not imposed on care in psychiatric hospitals, as they are in 
short-term aoite care hospitals. Hospitalization of patients in psychiatric facilities can be extremdy 
lucrative, with charges as high as $1000 per day. Also, patients hospitalized in psychiatric fiicilities 
are sometimes billed for unnecessary and unordered services. The Prerident’s FY98 budget has a 
provision to make Medicare payments less lucrative fyr these situations; ceilings would be e^ablished 
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on rambunemeots, so that finlities could not be reimbursed for these costs, if they were much more 
expense than cKher psydu^ric b^Ms. 

This is a particular area of concern for HCFA because of the potential for coerdve hospitalization 
undo* sorat State laws, such as a case recratiy reported in Massachusetts. A child wl^ had been 
talcen to a hos{^ Sar a medication adjustment for bs efnl^sy was forcibly hospitalized, gainst his 
parents’ wishes, in a psychiatric hospitd. Although this situation was due in part to Section 12 of 
Massachusetts State law, it raises disturbing questions d>out lack of oversight in p^chiatric 
hospitaiizatim^. 

• Marketiiig Abiues - Questionable sales techniques are sometimes used in the marketing of health 
insurance, especially whoi the potential customers are elderiy and may be iii>equipped to make 
inti^rmed dioices. Sorat marketing representatives may use fear tactics to persuade bMefidaries to 
sign up for benefits th^dmi’t need and can sometimes iU afford. In response to these abuses, HCFA 
w^ be issuii^ National Managed Care Marketing Guidelines this summo', to assure that marketing 
materials presem bafimwti and i^curate infonnation to bateficiann aiKl to discmnige ffaiKlulrat rx 
deceptive representation of health plans or services. 


HCFA’S CURRENT INITUTIVES AGAINST FRAUD AND ABUSE 

This Administration is serioutiy committed to aggressively prosecuting and prevoitii^ all forms of 
waste, fimid, and ^Tuse. Toward this goal, we worked on a bi>partisan basis with the Con^^ to 
devdop the necessary legislation. The Health Insurance Portability and Accountability Act of 1996 
(HIPAA), which was enacted last year, contained importarn provisions to aid us in our war on waste, 
fraud and stiuse in the Medicare pro^aro. Two of the most s^nifrcant provisions for the Health Care 
Financing Administration (HCFA) were the implementation of the Medicare Inte^ty Pro^am (MIP) 
and the Fraud and Abuse Control Program. 

Afedtcnre Integrity Program (MIP) 

This program authorizes the Secretary to promote the integrity of the Medicare program by entering 
into contracts with digpbte eotities to carry out program integrity activities such as audits of cost 
reports, medical and utilization review, and payment determinations MIP provided a stable source 
of fundir^ for HCFA’s program int^rity activities, and provided us with the authority to contract 
frn* these activities with any qualified entity, rKir just those insurance companies who are currently our 
fiscal mtermediaries or carriers. 

The Medicare Integrity Program (MIP) was enacted to strengthen the Secretary’s ability to deter 
frtmdandfijuseintheMedicBieim^raminaniunberofways. First, it created a separate aiul ^abk 
long-t^m fundii^t mediamsm for program int^rity activities. Hi^rically, Medicare contractor 
burets had been subject to fluctuations of frmding levels from year to year. Such variations in 
frmding did not have anythmg to do with the underlying requirements for program inte^ty activities. 
This insudnlity made it difihcuh for HCFA to invest in innovative strategies to control fraud tuid 
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abuse. Our contractors also found it difficult to attract, train, and retain qualified professional staffs 
including clinicians, auditors, and fi-aud investigators A dependable funding source allows HCFA 
the flexttnlity to invest in new and innovative strategies to coml^ fiaud and abuse. It will help HCFA 
shifi emphasis fix>m post-pt^ment recoveries on fiaudulent claims to pre-payment strategies designed 
to ensure that more claims are paid correctly the first time 

Second, by permitting the Secretary to use full and open competition rather than requiring that we 
contract only with the existing imermediaries and carriers to perform MIP functions, the government 
can seek to obtain the best value for its contracted services Prior law limited the pool of contractors 
that could compete for contracts, thus, we were not always able to negotiate the best deal for the 
government or take advantage of new ways to deter fraud and abuse. Using competitive procedures, 
as established in the Federal Acquisition System (PARS), we expect to attract a variety 

of offerors who will propose innovative ^proaches to implement MIP 

Third, MIP permits HCFA to address potential conflict of interest situations. We will require our 
contractors to report situations which may constitute conflicts of interest, thus minimizing the number 
ofinstances where thm is either an actual, or an apparent, conflict of interest. By invoking the FAR 
in establishing multi-year contracts with an expanded pool of contractors, we will be able to avoid 
potential conflicts of interest and obtain the best value. Also, by permitting us to develop methods 
to identify, evaluate and resolve conflicts of intffest, we can create a process to ensure objectivity and 
impartiality when dealing with our contraaors. This is a concern particularly when intermediaries and 
carriers are also private health insurance companies processing Medicare claims. 

To ensure that our resources are used as wisely as possible, we will also gradually reduce the number 
of contractors performing payment safeguard activities. Prior to the passage of HIPAA, all 72 
contractors performed all aspeas of program int^rity work. With highly specialized contractors 
focusing sol^ on fraud and abuse prevention and detection, we will gain a cost-effective and efficient 
pool of contractors. We plan to focus contractors on program integrity activities for a geographic 
area, rather than by provider type, as is current practice That way, contractors will have a more 
comprehensive picture of activity, and will be able to monitor whether doctor bills match hospital 
bills, in terms of procedures performed and dates of service. Furthermore, the reduction in the 
rumber of contractors performing activities such as medical and fraud review as well as audit does 
not mean that local presence will be eliminated. Medical directors will continue to play an important 
role in benefit integrity activities, and we intend to retain locally-based Medical directors as weU as 
to continue our rdadonship with local phyricians by using groups like Carrier Advisory Committees 

We are currently developing regulations to implement MIP, and we are also working on a scope of 
work for competitive contracts. As we transition work from one of our contractors, Aetna (which 
is terminating its Medicare work), we are testii^ a new contracting relationship in several Western 
States that will separate out (and consolidate) payment integrity activities from claims processii^. 
This will give us valuable experience as we prepare to implement MIP. 
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Operatum Restore Tmst (ORT) 


The OpMabon Restore Trust (ORT) project was the first comprehensive effort at collaboration 
between HCFA and law enforcement agencies. This two-year demonstration project, which was 
launched by the Presidem in May 1995 and concluded on March 31, 1997, was designed to 
demonstrate new partnerships and new approaches in finding and minimizing fraud in Medicare and 
Medicaid. As a demonstration project, ORT targeted four areas of high spending growth: home 
health agencies, nursii^ homes, DME Aippliers, and hospices. Since more than a third of all 
Medicare and Medicaid beneficiaries are located in New York, Florida, Illinois, Texas, and California, 
ORT efforts were targeted at these five slates. 

Fraud and Abuse Control Program 

The program int^nty activities of the Medicare contractors initiate many of the cases subsequently 
devdoped by the Ofi^ of Inspector General and Federal Bureau of Investigation, and support their 
prosecutKMi by the DqMUtment of Justice. Usii^ monies made available through the Fraud and Abuse 
Control Fund, estab l is h ed in HIPAA, we expanded our successful ORT efforts using the State survey 
agencies to be our “eyes and ears” in the fi^ and to report back to the contractors whether providers 
are meeting Medicare billing as well as quality requirements. We have used this model successfully 
with our expanded home health surveys in the 5 Operation Restore Trust (ORT) States. 

Through HCFA’s expanded efforts, approximately $1.8 million has been allocated to HCFA for 
Project ORT through HIPAA’s Fraud and Alxise Control Program, to enhance the program 
inte^ty activities that involve collaboration with Stale certification agencies. Eighteen States will 
participate in a total of 26 HIPAA funded projects, allowing us to survey approximately 300 
provides fiar both certification and reimbursement issues. These enhanced surveys will be made of 
providCTs of home health services, skilled nursing services, outpatient physical therapy services, and 
laboratory services, as well as psychiatric services in both hospitals and community mental health 
centers. Many of these surveys will be modeled after the home health agency and skilled nursing 
fiicility surveys conducted during ORT. This colhdioration, which is being institutionalized through 
the Fraud and Abuse Control Program established m HIPAA, establishes a fimding stream for health 
care fraud and abuse activities, and requires DoJ and HHS to establish priorities jointly. 

Medicare as a Second Payer (MSP) 

This “from end” activity takes a proactive approach to identifying the correct payer before the claim 
is processed, so that Medicare does not pay inappropriately or unnecessarily. There are multiple 
areas that are scrutinized to ensure that the appropriate payer is billed; 


Initial Enrollment Questionnaire . The lEQ is used to gather Medicare Secondary Payer 

(MSP) information for most new beneficiaries approximately three months before they become 
entitled to Medicare. For beneficiaries who do not apply for Medicare entitlement until after 
becomii^ ^gible, HCFA conducts MSP development at the time the Medicare application is filed. 
This function is currently perftirmed by an independent contractor. 
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First Claim Dgyriopnignt - For all clums, the individual completing the Medicare claim for payment 
should indicate if there is other insurance that is primary to Me^care. If the beneficiary has not 
respcmded to the GEQ, and MSP information is not included on the first claim submitted for that 
benefidary, the Medicare contractor submitting the first claim is responsible for mailing a 
questionnaire to the beneficiary or the provider to gather the required information. This function is 
currently performed by all Medicare fiscal imermediaries (FIs) and carriers. 

Tnaima Code Development - When a claim is received for Medicare primary payment and the claim 
contains one of certain specific trauma cod^ (which could iiKlicate Worker’s Compensation, 
automobile accidents, or otho* liability situations), the claim is scrutinized to determine if another 
insurer is the correct primary payer. Currently, this function is performed by the Medicare FIs and 
cairim. 

M.^P T.itipation Settlgment - HCFA has entered into agr e emwits to settle MSP litigation with 
several health insurance companies. As part of these settlements, the affected private health care 
plans are required to periodically sulxnit MSP information on their enrollees to HCFA. This activity 
is esrirpffted to resuh in addition^ $540 millkxi in MSP savings for Fiscal Year 1997. The settlement 
agreemen t s require this mandatory reporting for 5 yean. C9I1, a Medicare Part B earner, is currently 
procesung this information to the Common Working File (CWF). 

Internal Revenue Service fIRSVSocial Security Administration (SS AVHCFA Data Match - 
Infbrmatimi rni «nployers and employees provided by the IRS and SSA is analyzed by HCFA for use 
in contacting onployers concemii^ possible insurance coverage of Medicare bmeficiaiies. 

Voluntary Insurer/Employer Reporting for MSP • As an alternative to responding to the 
IRS/SSA/HCFA data match employer questionnaires, employers may enter into a voluntary 
a g reeme n t with HCFA to report primary payer infonnation on a current basis. Likewise, other health 
insurance companies are encow^jed to report on thek insured who are Medicare eligible on a current 
basis. HCFA Central Office is currently negotiating its first such voluntary agreement. 

Hnytal AAm^ainrut . Institutional providers such as hospitals, as part of their 

Medicare participation agreements, are required to conduct admissions interviews to determme If 
another primary payer exists. FIs are required to review a sample of their boqntals annually to 
determine iftheiradinisskxis procedures are complete and are routinely followed. MSP information 
thus acquired during hoqxtal intake ensures that Medicare pays in the appropriate order of financial 
liability. 

ClaiiM Suhff Mww . Medicare claims submission instructions require that the existence of a primary 
p^er other than Medicare be indicated on the daim. This infi>ni^on is also checked with HCFA’s 
own insurance information obtained from other sources. 
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Data Systems to Ficifr FIuud and Abuse 

I$i$^nded Dt^abase - HCFA is in the process of developing an automated Medicare 

claims processing and information system, which will, among other things, assist in our program 
int^rity and provider exclusion efforts. This integrated system is being designed to consolidate the 
currently fragmented Medicare claims proces^g into one standardized system. Although we are 
currently re-examining the specific implemcnution strategy for this system, we believe a fully 
operational imegrated system will assist us in preventing fraud. A significant advancement for HCFA 
will be the use of advanced technology to detect fraud and abuse at the outset ~ before Medicare 
pays health care providers. The sin^e system will facilitate identification of data files containing 
abenant patterns and data discrepancies, and alert Medicare contractors to review more ca utiously 
selected Medicare claims. 

unplenientation of an int^rated dat a b ase will aid us in preventing fraud and abuse because it will 
greatly inipiovc HCF A s ability to profile data on a National or regional basis by type of sovice. We 

to use these profiles to identify and review abenaitt billing patterns and to prevent inappropriate 
claims fiom being paid in the first place, thus avoiding the need to chase down those fiaudulent claims 
that have already been paid. The single system will integrate dau from Medicare Part A. Part B, and 
managed care and provide the opportunity to have a comprehensive view of h illin g practices and to 
incorporate new tedmology to frdlitate innovative investigative techniques. We plan to use artificial 
Intelligence in an analysis of patterns of care, auto-adjudication, and other analytic tools that will 
permit unproved identification of payments that should not be made — prior to payment. 

One way in which the new system will provide an enhanced ability to fight fraud is through the use 
of the National Provider Identifier, which is an industry wide unique identifier for providers and 
suppliers created imder the authority of the Health Insui^ce Port^ility and Accountability Act of 
1996 (HIPAA). This identifier will be used to create an integrated database that will contain a record 
of all providers and suppliers who are certified to bill Medicare for medical supplies or equipment 
provided to our benefices. The integrated database will contain a record of aU providers and 
suppliers who are certified to bill Medicare for medical services or equip me nt provided to our 
beneficiaries. Our legislative proposal for authorization to require social security numbers from 
Medicare providers will enhance our ability to identify fimidulent providers and keep them from 
further defirauding the program. If a provider is excluded from the Medicare program, or has been 
idcaitifi*^ as fraudulent, that provider will be flagged in the database, which must be accessed before 
the claim is paid. A single system will also enable us to flag providers who arc excluded fiom 
Medicaid and other Federal health programs as well. 

An integrated information system will improve our ability to assure proper payment. When a bill or 
claiin is entered into the database ftom an excluded provider or suppUer, payment will be denied. 
Additionally, the OIG can develop a civil monetary pe^ty case tracking system, which will use the 
claim submission information from the database to assist in identifying excluded providers and 
ensuring that they do not continue to bill. 
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HCIS Database - An important building block for HCFA's integrated information system is the 
HCFA Customer Information System (HCIS). This database supports multiple capabilities including 
program integrity initiatives, evaluation of policy and procedural changes, medical review studies, 
and dissemination of customer information. HCIS allows the user to view provider or service 
utilization data initially at the National level, and subsequently '‘drill down” through the various 
levels, from the State, contractor, provider type, or individual provider, to the beneficiary. This 
ctqjability allows the rapid identification and analysis of factors contributing to aberrant data. As a 
result, audits or reviews can be focused, rapidly and inexpensively, on a particular level. 

HCIS is cuTFOttly limited to inpatient hospitals, outpatient providers, home health agencies, hospices, 
skilled nursing facilities and physicians. By the end of fiscal year 1997, these provider types wU be 
augmented by DME suppliers and clinical laboratories. We are also planning to incorporate 
additional program data, such as cost report and enrollment data. 

Los Alamos NatiomU Laboratories * In September 1996, HCFA signed an interagency agreement 
with the Los Alamos National Laboratory (LANL) to develop mathematical models which identify 
potentially frauduloit and abusive patterns. The agreement, which arose out of Operation Restore 
Trust, is for the two-year period, FY96 through FY97 Its purpose is to provide analytical and 
computer si4>p(Kt to develop improved approaches to operating the Medicare program. The ultimate 
goal is the devdopment of prepayment software to detect and deter fraudulent and improper claims 
To date, LANL has made considerable progress. Bytheendof 1998, we will be able to better assess 
if their initial work with specific beneficiary and provider populations can be repeated aiui applied 
more broadly to other beneficiary and provider populations. LANL is also exploring new ways their 
technology can assist in our fight against Me^care fraud and abuse. Within the next few months, 
they will submit for our consideration a proposal for future fraud detection work LANL is also 
under contract with HCFA to determine when the contractors and the computer systems should 
transition imo the int^rated database enviroiunent. 

Fraud Investigation Dambase - One ofHCFA*s ntost promising initiatives in excluding fraudulent 
providers is the Fraud Investigation Database (FID). We began implememing the FID in May 1996, 
and we have been pleased with the success of the system. The FID is a case-tracking system to 
record and disseminate information regardii^^ exclusions, and contains extensive national Medicare 
and Medicaid fraud data as wdl as cmnprehensive Information on all excluded providers. The 
database is intended to assist HCFA and our partners in identifying excluded providers, as well as 
those who are allegedly defraudir^ the programs. For example, a Medicare contractor in one area 
can use thb infmmatkm to ensure that the providers it is reimbursing have not been excluded through 
the actions of another contractor. 

In an effort to enhance coordination of the exclusion process, the FID is also accessible to the 
Medicaid anti-fraud agencies such as the Medicaid Fraud Control Units and the Survdllance and 
Utilization Review Systems. We expect very soon to be able to obtain data from these Medicaid 
entities on cases and infrnniation rdated to tiie providers that they suspect to be fraudulent. The FID 
is also designed to ensure the coordination of anti-fraud activities undertaken by our law oiforcement 
pertnen and to focilitate the monitoring of cases referred to the OIG, the FBI or the U S. Attorneys. 
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As other Federal government agencies acqiure access to the FID, we will be able to prevent a 
provider who d^mids one Federal program from ever repeating the fraud in another program. 

Utilizing the combined forces of all of the programs and technology cited thus far, HCFA has 
su c cee de d in preventing millions of dollars in Medicare and Medicaid losses due to fraud and abuse. 
However, there are still some areas where we can become more effective in these efforts, with the 
help of additional l^slation proposed by the President’s Budget. 


THE PRESIDENT’S LEGISLATIVE PROPOSALS 

HIPAA provided a solid foundation on which to build program int^rity activities. The President is 
proposing a number of additional fraud and abuse proposals in his FY98 Budget and the Medicare 
and Medicaid Fraud, Abuse, and Waste Prevention Amendments of 1997. 

THE PRESIDENT'S FY 98 BUDGET 

The President’s budget contains a number of proposals to reduce waste, fraud and abuse in the 
Medicare program. They include provisions to require insurance companies to report the insurance 
status of beneficiaries to ensure tlut Medicare pays appropriately. Private insurance is the primary 
payer when Nfedkare beneficiaries have such coverage and Medicare is required to be the secondary 
p^/er. Having insuratK^ companies report information on Medicare beneficiaries they insure would 
greatly reduce the costly ‘"pay and ch^” method that we are forced to use. 

In addition, we have several proposals to prevent excessive and inappropriate billing for home health 
services. We are proposing to close a loopht^ in current payment calculation by linking payments 
to the k>cation w4iere care is actually pro\nded, rather than the billing location. When we inq>lement 
a home health |»ospective payment system (PPSX we are proponng to eliminate home health agency 
(HHA) periodic interim payments, which were originally established to encourage HHAs to join 
Medicare by providing a smooth cash flow. Since over 1 00 new agencies join Medicare each month, 
such financial inducements are no longer needed. We also propose to work with the medical 
community to devdop more objective criteria for determining the appropriate number of visits for 
^Mcific conations, so that we can prevent excessive utilization. 

Medicare AND Medkaid Feavd , Abuse and Waste Prevention Amendments of 1997 

In Mardi. the President presented an additional set of legislative proposals titled the “Medicare and 
Medicaid Fraud, Abuse, and Waste Prevention Amendments cff 1997." Some of these proposals build 
on the provisions enacted in HIPAA. Others seek to close loopholes or weaknesses in the Medicare 
s t a tut e that allow providers to take advantage of Medicare payment. Some of the provisions in the 
bill include: 
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# Improving the Provider Enrollment Process - We propose to clarify the provider enroUment 
process, and strei^hen HCFA’s ^ility to con^at fraud and idjuse by not allowing *'bad actors" to 
beccme Mecficare provideTS or suppliers. These provisions would provide the Secretary the authority 
to deny Medicare entry for those provider applicants who have been convicted of a felony, and the 
authcxity to collect a ^ for all M^care and Medicaid applicants when they apply for enrollment or 
Fe^nrdlment. The fee would cower administrative costs in processing applications and administering 
the HIPAA National Provider Identification program requirements. If an application is denied, a 
rix-month waiting period must be completed before the provider could re^ply. 

This Subcommittee recommended in its 1 98 1 Home Health Report that HCFA develop a data bank 
of owners, principals, and related organizations. We responded to this recommendation by 
developing a National provider enrollment application (HCFA 85S) that captures that specific data 
for all Medicare providers, and the plication will be available and effective on July 1, 1997. In 
conjunction with this data collection, we also intend to implement an dectronic system (Provida* 
Enrollment, Chain, and Ownerdiip System) that will consolidate data collected by the enrollment 
api^icatkMi from fiscal imermediaries, carriers, and the National Supplier Clearinghouse. This system 
^ maintain all existing provider data in one National repository 

# Value of Capital When Ownership of an Institution Changes- This proposal, which would 
apply to all providers, would deem the sales price of an asset to be its net book value. There have 
been instances in whidi SNFs or hospitals currently game the system by creating specious “losses" 
in order to be eligible for additional Medicare payments. For example, a seller might claim that a 
significant portion of the purchase price of a ho^tal is attributable not to the value of the hospital 
building and other capital assets, but to the value of the certificate of need, the already assembled 
hospital staff or some other intangible asset By minimizing the value attributable to the ctq>ital 
assets, the sdler is able to record a lower sales price, and a greater “loss" on the sale. The sella* is 
then entitled to partial reimbursenient for the loss fitxn Medicare. This existing loophole is especially 
problematic in the case of hospitals paid under PPS for capital because the prospective capital 
p^ments to the new owner are unaffected by the low valuation of the hospital (prior to PPS, the new 
owner would be somewhat disadvantaged by the gaming because their cost-based capital payments 
would have been lower because of the low sales price). Further, this proposal would elimirrate the 
need for any payment adjustments for gains or losses 

# Bankruptcy Provisions - These proposes wcmld protea the public’s interests in bankruptcy 
situations. - A provider would still be liable to refund overpayments and pay penalties and fines even 
if it filed for bankruptcy. Quality of care penalties could be imposed and coUeaed, and Medicare 
suspenaons and exclusions (including educational loan defaults) would still be in force even if a 
provider files for bankruptcy. Bankruptcy courts would not be able to re-adjudicate our coverage 
or payraem decisions. 

# Clarify the Definition of Skilled Service for the Purposes of Home Health Eligibility - 
Venipuncture, which currently qualifies as sldlled nursing care and therefore meets the el^bility 
criterion fix intermittent skilled nursing services under the home health benefit, would be excluded. 
Under current law, if the other criteria are ma (homebound, etc ), then a beneficiary vriio only 
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requires venipuncture for the purpose of obtaining a blood sample as his/h«’ qualifying skilled need 
would be entitled to all of tiw other covered home beahh services induding home health aide services. 

# Hospice Boielit Modifications • This proposal would revise Medicare hospice coverage and 
payment policies in certain cases. First, after the two initial 90-day periods, this proposal would 
replace the current unlimited fourth hospice benefit period with an unlimited numl^ of thirty-day 
periods. This change would hdp HCFA ensure that the ho^ce benefit is used for those benefidaries 
with a termirud illness, but it would not end hospice care for those fortunate to survive longer than 
e3q>ected. Thirty-day re-certifications would, in &ct, help ensure that only terminally ill patients 
continue to receive hospice care. Second, as the President's FY98 budget bill proposed for home 
bealti), this proposal would link pigment for hospice services provided in the home to the geographic 
location of the site where the service was funiisl^. Third, tlds proposal would also limit benefidary 
liability under bounce care. Currently, the m^or cause for denial of ho^>ice claims is the fiwt that 
tibe benefidary was not terminally ill within the meaning of the law (i.e., did not have a prognosis of 
six months or less of life expectancy at the time the services were rendered). If a hospice claim is 
denied because tire patient was iK)t terminally ill, the patimt's liability for payment would be waived 
and the hospice would be liable for the overpayment uidess it could prove that it did not know or 
have reascm to know the daim would be disallowed. The starulard of proof would be high since both 
the law and HCFA instructions are explidt as to the requirement atui there are well established 
protocols for documentation of medical prognosis. Fourtlv this proposal would create a new civil 
money penalty for phyridans who ctftify that an ineligible individual meets Medicare requirements 
for ho^ce sovices eligibility, while knowing that the individual does not meet the requirements. 

# Rural Healdi CUnic (RHQ Benefit Reforms - Recognizing the importance of the rtiral heahh 
dmics, reforms are needed to strengthen Medicare policy and better target assistance. It should be 
emirfiasized tiiat the inclusion of RHC proposals in the Fraud and Abuse Prevention bill is not meant 
to imply that we bdieve these providers are engaged in fraudulent or abusive activities. We do 
bdieve, however, that the RHC program could be better targeted to serve truly uiKier-served rural 
areas, and as sudi, we have included several proposals to address this issue. These proposals would 
hold provider-based RHCs to the same payment limits as independent RHCs. The Secretary would 
also develop a prospective payment system for RHCs no later than December 31, 2000. Undersuch 
a system, ben^ctary cost sharing would be baaed on 20 percent of the PPS amount. Prior to the 
development of a PPS system, beneficiary cost sharing would not be allowed to exceed 20 percent 
of Medicare’s payment limit. The proposal would also include provisions to better target the 
placement of RHCs in under-served areas and still provide access to clinic services. 

# Clarify the Partial Hospitalizatioii Benefit — A partial hospitalization program uses a multi- 
di8cq)tinary team to provide coordinated services within an individualized treatment plan to severely 
mentally ill individuals; partial hospitalizatioa may occur in lieu of an inpatient psychiatric 
hospitalization or continued psydiiatric hospitalization. These intensive outpatient day programs 
inside indivklual and group therapy, fiunily counseling, occupational and activity therapy, diagnostic 
sendees, and drugs that cannot be sdf-administered. These programs are intended for patioits vriw 
would be likely to be hospitalized without these services. 
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This proposal would estab l i sh Medicare cover^e requirements and limitations to minimize program 
abuse, and would also preclude providers from furnishing partial hospitalization services in an 
individual’s home or in an inpatiem or residential setting. It would provide the Secretary broad 
authority to establish through regulation a prospective payment system for partial hospitalization 
services that reflects appropriate payment levels for efficient providers of service and payment levels 
for similar services in other delivery systems. The current cost reimbursement system would stay in 
place until the Secretary exercises this payment ^thority. In addition, this proposal would provide 
authcxity for the Secretary to establish (through r^ulabon) Medicare participation requirements, such 
as health and safety requirements and provider eligibility standards for community mental health 
centers (CMHCs). Additionally, it would provide authority for CMHCs to be surveyed upion request 
by state agencies to determine compliance with Federal requirements or investigate complaints. It 
would also prohibit Medicare-onfy CMHCs. Finally, the MI includes a provision (which parallels the 
authority created in HIPAA fiM" felse cenification of home health services) to penalize physicians for 
inappropriate adimssions to partial hospitalization programs; this provision would create a strong 
iiKcntive for physicians to certify need for partial hospitalization services only for those individuals 
who meet Medicare requirements. 


FUTURE CHALLENGES. 

Ifeahh care ddiveiy systems, like every other aspect of society, evolve over time. The current trend 
toward managed care as an alternative to the traditional fee-for-scrvice system is a phenomenon 
which promises to change the face of the health care environment. This is because the type of 
int^rated health care network that managed care provides can be a boon — or a bane — to elderly 
Medicare and Medicaid beneficiaries. Currently, we have only 1 2% of our beneficiaries in managed 
care, but in the future we will need to take a fresh look at our strategy to fight fraud and abuse, 
because the incentives are different in this type of delivery system. The emphasis on cost> 
effectiveness prevalent in managed health care delivery systems ensures fiscal soundness and value 
for the customer, but in some instances, unethical plans and providers may discourage or withhold 
needed care from beneficiaries. 

In the same way, the growth spurt we are witnessing in the home health care industry indicates that 
as innovative new health care arrangements flourish, so will new opportunities for fiwd and abuse. 
Growing rainfoers of the elderly, and especially of dual eligjbles, also means increasing opportunities 
ftr those who sedc to defiaud Medicare and Medicaid patients, providers, and health plans. In home 
health settings, the physical isolation of the beneficiary is often an open invitation to unethical 
providers seddng ways to premde care based on financial incentives, rather than care that is actually 
needed. Not surprisii^y, this problem also exists in nursing homes. The vulnerability of home 
health and nursing home patients suggests that very ill or elderly patients may be targeted because 
they may not be able to monitor thM* own bills for fraudulent charges. There is evidence that 
wdierever there are concentrations of the fiail elderly, there arc providers seddng to provide 
unnecessary services. 


13 



168 


Another area in which the eiderty may be e^>ecially vulnerable is the services provided to benehciaries 
with no n>ots in tl% ctmumantty, such as recem urunigrants ch* *"s{K}wbirds’' who may be ui^e to 
ascertain the qualifications ot credibility of the provider or supplier. Particularly in areas udth high 
concentrations of elderly retirees fi'om other States, profiteers can re-locate fix>m city to city, often 
operating undo* aliases or fiauduloit identification numbers With the authonty to collect Sodal 
Security mimbers, we would be ^!e to substantially reduce this threat. 

Heahh care mega-coiporarions also pose challen^ for fraud detection and prevention. New mergers 
and aapusfticms readtii^ in ever-larg^ health care corporations, which will be more difficult to 
monitor fbr fiaud and abuse. On the other end of the spectrum, small walk-in “urgent care” facilities 
that are proliferating nationwide are difficuh to monitor and also offer opportunities for fiaud and 
waste. The challenge for HCFA and the Medicare program will be to uxid^stand the r^ationships 
between health care entities in order to understand the potential for kickbacks and other ilie^ 
relationships. When business relationships become complex and convoluted, they are hard to track; 
more time is needed to identify and confirm relationships and billing abuses. 

Fmaliy, mental health benefits and thdr potential misuse are a particular area of concern in fraud and 
waste detection. There have been numerous cases of mental health benefits ordered for individuals 
who are to from them, or conversely, necessary mental health benefits are often being 
prescribed but not adequ^ely provided. We reed to be a step ahead of corrupt providers and 
suppliers who seek to defraud Medicare and Medicaid’s allocated funds, which are essentially 
investments by taxpayers and which must be safeguarded for future generations 


CONCLUSION 

Ute in^iementation of HIPAA has given us pov^edul weapons against waste, fraud, and abuse. The 
work of tins Committee and other Members of Congress on HIPAA has been vital to this important 
l^slation, which will increase our ability to protect the integrity of the Medicare program, and to 
saf^uard the interests of our bet^ciaries. Most importantly, the lessons and e)q>aience gained 
fiom our efforts in the past few years will guide us as we put our new legislative and administrative 
tools to use. By effective utilizing the solid partnerships between State and Federal agencies, the 
public, and private health care organizations, we will preserve Medicare and Medicaid for fiiture 
generations. 
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Itelted State* 

General Aoeountiiis Office 
Waahincton, D.C. 20548 

Healtti, Edncatlnn and Hwim Services DIvtelott 

B-271640 

June 17, 1997 

The Honorable Chazles E. Grassley 
Chaizman, Special Committee on A^ing 
United States Senate 

Subject Medicare: Problems A ffecting HCFA's Ability to Set ApproDriate 
RpimhnrsCTrKmt f pr Medical Eomoment and Supplies 

Dear Mr. Chairman: 

Medicare spent over $4.3 billion in 1996 fOT medical equipment and suppli es / 
such as walkers, catheters, and glucose test strips for its beneficiaries. 

Problems in setting payment rates, however, raise concerns about whether the 
Health Care Financing Administration (HCFA) paid too much for these items. 
Our prior studies^ and a report by the Office of the Inspector General (016/ in 
the Department of Health and Htmian Services (HHS) have documented that 
Medicare pays higher-than^narket rates for some items. HCFA recognizes that 
it pays too much for some medical equipment and supplies, as we have 
reported, but believes a s4ow and cumbersome regulatory process for adjusting 
Medicare's payment rates severely hinders its efforts to atklress overpricing. 

At your request, we are currently reviewing the underlying problems associated 
with setting appropriate Medicare reimbursement rates for medical 



^This amount includes expenditures for laosthetics, (Hthotics, and 
pharmaceutical drugs (such as nebulizer drugs) used in conjunction with 
durable medical equ4pment as well as eiqpenditures for medical equipment and 
supplies. 

^ Medicare; BteesatVB Payments for Medical SimoBes Continiie Despite 
linBrovgmaila (GACVHEHS^ITI, Aug. 8, 199S) and Medicare Snendinic 
Modem Management Strateales Needr^ tn rnrh mni ons In Uimeeeaaarv 
Payments (GA(VHEHS.9&.210, SejA. 19, 1995). 

*DunMe Medical Eoiiiiiinent - Riwtew of Meiflrare Payment s for Home Blood 
Glucose Moidtora. HHS OIG, A.09^2.(I0034 (Washington, D.C.: Dec. 1S02). 
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equipment and supplies. Because the Congress may shortly consider legislation 
on Medicare payment rates, however, your office requested that we provide you 
with interim information on the problems we have identified to date. 
Specifically, this corre^ndence identifies two basic problems with the 
Medicare reimbursement system for medical equipment and supplies; (1) HCFA 
does not know specifically what products it is paying for when it pays claims 
and ( 2 ) Medicare reimburses large suppliers and individual beneficiaries at the 
same rates, even though those rates do not account for the discounts large 
suppliers negotiate with manufacturers and wholesalers. 

To develop our information, we analyzed Medicare payments for off-the-shelf, 
commonly used medical equipment and supplies. We also reviewed the laws, 
regulations, coding systems, and fee schedules for Medicare's payments for 
medical equipment and supplies. We obtained data on Medicare payments fiora 
HCFA's carriers and ttie statistical analysis contractor. We obtained 
information on product pricing, distribution channels, and purchasing practices 
through discussions with manufacturers, suppliers, and indusliy groups. We 
also collected prices and acquisition costs for selected items from HCFA 
contractors, various suppliers, wholesalers, manufru^turers, a state Medicaid 
agency, and the Department of Veterans Affairs. 

Finally, we obtained information on univetsal product numbering systems for 
medical products from the Dqiartment of Defense (DOD); associations 
representing medical equipment suppliers, distributors, and manufacturers; and 
a group of hospital buying groups, health care providers, manufacturers, and 
distributors working on building a consensus for product identification 
standards. 

We performed our field work between March 1996 and June 1997 in accordance 
with generally accepted government auditing standards, except for (1) auditing 
the cost and pricing information obtained from suppliers and (2) examining the 
internal and data processing controls of the Medicare claims databases 
maintained by HCFA's contractors. Hie cost and pricing information we 
received from the multiple suppliers was fairly consistent In addition, the 
statistical reports obtained from the Medicare claims databases were not critical 
to our findings. 

RESULTS IN BRIEF 

HCFA does not know specifically what products it is paying for when it psys 
Medicare claims for medical equipment and siqiplies, according to our work to 
date. HCFA does not require su[g)lieis to identift^ qtedfic products on their 
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Medicare claiins. Instead, si 4 >pliers use HCFA billing codes, some of which 
cover a broad range of products of various types, qualities, and market prices. 
For example, siq)pliers use one Medicare bilbng code for more than 200 
different urologicd catheters, even though some catheters sell at a fraction of 
the price of others billed imder the same code. Because Medicare pays 
siq>pliers the same amount for all the products covered by a billing code, the 
reimbursement system gives suppliers a financial incentive to provide Medicare 
patients with the least costly products covered by a billing code. In addition, 
because Medicare claiins do not identify the specific product provided, HCFA 
lacks the information it needs to ensure that each billing code is used for 
comparable products. 

To identify specific medical equipment and supplies, DOD and some other 
major purchasers are beginning to require suppliers to use a universal product 
numbtting ^rstem. Hiis system, which can also be used for bar coding the 
products, ^tables purchasers and insurers to identify specific products being 
used and track reimbursements for each {product and groiq>s of similar products 
as well as the market prices of specific products. HCFA officials, on the other 
hand, have not begun exploring the possfi>ili 1 y of using the universal product 
numb^ing system in the Medicare prc^ram. 

Medicare reimburses large siq>pliers and individual beneficiaries the same 
amounts fw medical equipment and supplies, even though large suppliers 
n^otiate substantial discounts with manufrcturers and wholesalers, while 
individual b^efidaries pay retail prices. Large suppliers provide some 
products, such as urologtcal catheters and drainage bags, to nursing homes and 
home health agencies, uduch then provide them to individual Medicare 
beneficiaries. In turn, the large suppliers can bill Medicare directly and get 
rdmbursed at fee-schedule rates based on historical charges and catalog prices. 
For example, one supplier’s weighted average cost for all catheters billed in 
1996 under one Medicare billing code was less than $1 per catheter, however, 
Medicare reimbursed the supplio- at the program's fee-^edule allowance of 
$10 to $12 per catheter. HC^A has not considered establishing a separate fee 
schedule for products provided to nursing home and home health patients that 
accounts for their suppliers' substantially lower acquisition costs compared with 
the cost of products beneficiaries purchase directly. 

BACKGROUND 

Medicare covers a wide variety of medical equ^ment, such as waiters and 
canes, and supplies such as urinaiy catheters, drainage bags, glucose test strips, 
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and ostomy products.* Medicare part B insurance covers these products for 
beneficiaries who live at home or in facilities used as homes, such as nursing 
homes.* Medicare pays 80 percent of the allowed amount, which is the lower of 
the actual charge submitted by the supplier or the amount allowed under a fee 
schedule. Medicare beneficiaries p^ for the remaining 20 percent of the 
allowed amount 

HCFA classifies medical equipment and supplies into groups using the HCFA 
Common Procedure Coding System (HCPCS). HCFA assigns each group of 
products an HCPCS code intended to cover similar items, and all items covered 
by a code are reimbursed at the same rate. When suppliers submit a Medicare 
claim, they must ^ed^ an HCPCS code to identify the group that they believe 
best describes the specific item provided to the Medicare patient 

Four HCFA contractors, called Durable Medical Equipment Regional Carriers 
(hereafler referred to as carriers), process and pay Medicare claims for medical 
equipment and supplies.* Each carrier covers a separate region of the country. 
The Statistical Analysis Durable Medical Equipment Regional Carrier (referred 
to as the statistical analysis contractor) analyzes claims processed by the 
carriers and ensures that the carriers and suppliers uniformly interpret and use 
the HCPCS codes.' 

Most Medicare part B payments for medical equipment and supplies are based 
on a fee-schedule system set forth under section 1834 of the Social Security 
Act’ Under this system, HCFA calculates a feeschedule allowance for each 
HCPCS code for each state. The allowances for each state are based on the 
average historical charges that suppliers submitted in 1986 and 1987; the 


’Medicare part A covers inpatient care in a ho^tal or skilled nursing facility 
and home health or hospice care. Medicare part B covers physician services, 
outpatient hospital services, durable medical equipment, and various other 
health services. 

’Medicare part B does not cover medical equipment and supplies for patients in 
skilled nursing facilities whose stay is covered by part A. 

These carriers are also known as DMERCs. 

The Statistical Analysis Durable Medical Equipment Regional Catiia is also 
known as the SADMERC. 

•42 U.ac. 1395m. 
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historical charges are indexed forward using the consumer price index. To 
reduce variation among state payment rates, the state fees are subject to 
national floors and ceilings. The national floor is 85 percent of the median of 
all the state fees, and the ceiling is the median of all state fees for each billing 
code. No state fee may exceed the national ceiling or be less than the national 
floor. 

For new medical equipment and supplies that do not match the description of 
an HCPCS code, the carriers use a gap-filling process to establish 
rmmbursement rates. This process involves the carriers' creating a product 
price list by using the suggested retail prices found in catalogs The fee- 
schedule allowance is the lower of the average or the median suggested retail 
prices found for products covered under the new HCPCS code. 

HCFA recognizes that many of the Medicare fee-schedule allowances are now 
out of line with current market prices because the fee-schedule allowances do 
not reflect changes in technology and suppUer costs. Some product prices may 
have increased at rates lower or higher than the consumer price index, which 
also forces the fee allowances out of line with market rates. HCFA is trying to 
adjust some feeschedule allowances, but the regulatory process mandated by 
statute for making such adjustments is slow and cumbersome’ For example, 
adjusting the Medicare allowance for home blood glucose monitors took HCFA 
almost 3 years. For this reason, the administration is seeking legislative 
authority to streamline the process by allowing the carriers to adjust the 
Medicare allowances. 

HCFA'S CODING SYSTEM PROVIDES INSUFFICIENT INFORMATION FOR 

PROPERLY IDENTIFYING AND PAYING FOR PRODUCTS Bn.T.ET) TO 

MEDICARE 

Suppliers who bill Medicare for medical products use billing codes that do not 
ideiitil^ the specific items provided to bmefidaries. Because Medicare pays 
one fee for all products in a billing code, siqrphers can funtish a low-cost item 
to a Medicare beneficiary and get reimbursed at a rate that covers a higher cost 
item billed under the same cotte. An official of the statistical analysis 
contractor said that the billing system results in "winners* (stqtpliers who are 
overpaid for low-cost items) and losers' (siqtpliers who are underpaid for high- 
cost items) and that the wiiuiers and losers likely balance out Because HCFA 
cannot track what items are being billed and provided, however, it does not 


‘42 U.S.C. 1395m(a) (10) (B). 
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know to what extent st^pliers are providing mostly low-cost items. Although 
the health care industry is moving toward the use of universal product numbers 
to more specifica% identify medical equipment and supplies, HCFA has not 
explored this sqpproach for improving information on products Medicare p^ 
for. 

HCFA's Coding System Does Not Identify Specific Products 

HCFA's coding ^stem for medical equipment and supplies provides insufficient 
information to identify the specific products suppliers provide to Medicare 
beneficiaries. The HCPCS coding system used by HCFA classifies medical 
equipment and supplies into general product groups, and, ^en suppliers bill 
Medicare, they ^edfy the HCPCS code they believe best describes the specific 
equipment or supply item provided to a beneficiary. Suppliers and 
manufacturers may also petition HCFA ca' the carriers to establish new HCPCS 
codes for products they believe are not adequately described by or reimbursed 
imder the HCPCS codes. 

Some HCPCS codes are used for producte that differ widely in properties, uses, 
and performance. Yet Medicare pays the same fee-schedule allowance (with 
minor variations among states) for all products billed under the same HCPCS 
code. For example, the HCPCS code for latex foley catheters^^ includes more 
than 200 short-term, medium-term, and long-term oitheters. According to one 
manufacturer of foley catheters, specialized coatings affect the durability, 
function, and price of these catheters. Wholesale prices of these catheters 
range from $1.09 for a short-term catheter to $17.90 for a long-term catheter. 
Medicare's 1997 national floor and ceiling were $9.95 and $11.70, respectivefy, 
for all catheters in this HCPCS code. 

The fee-schedule system used in conjunction with the HCPCS codes provides a 
financial incentive for suppliers to provide low-cost items to Medicare 
beneficiaries, and these items may or may not meet the patient's medical needs. 
Suppliers can increase their profits by charging Medicare the full fee-schedule 
allowance for a low-cost product that technically fits the code description. For 
example, although multiple types of latex foley catheters m^ be classified 
imder the same HCPCS code, informaticm we gathered from some suppliers 
showed that the basic short-term catheter was both the least expensive and the 


“A latex foley catheter is fypically billed under HCPCS code A4338 (in-dwelling 
catheter; foley type; two-way latex with coating, such as Teflon, silicone-coated, 
silicone elastomer, or hydrophilic). 
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most commonly provided catheter. HCFA cannot readily perform this type of 
analysis because suppliers do not have to identify the specific products for 
which they submit ciaims. 

Industry groups and suppliers we contacted said they find the HCPCS coding 
system difficult to use. Suppliers and manufacturers often need help in 
deciding which HCPCS code is appropriate for specific products. In response, 
the statistical analysis contractor has set up a hot line to handle coding 
inquiries and medical policy and pricing questions; the hot line receives an 
average of 8,000 calls a month. Coding inquiries account for about 80 percent 
of the hot line's monthly calls. Coding inquiries about the HCPCS codes for 
ostomy and incontinence supplies are among the most prevalent 

Product-Specific Codes Are Availa Ne to Track TMliaatinn 

DOD and some hospital health care purchasing groups are beginning to require 
their suppliers to use product-specific codes, called universal product numbers, 
to identify individual medical products. 'Ihis system requires manufacturers to 
bar code each product to identify characteristics such as the manufacturer 
identification number, product type, and packaging unit Univeisal product 
numbers will enable these government and private purchasers to develop 
standard product groups, track market prices, and use prudent purchasing 
methods-paying for the medical equipment and siqtplies that meet qualify 
standards at competitive market prices. Indushy groups contend that Medicare, 
the nation's largest health cate Insurer, ^ould be leading the effort to require 
the use of universal product numbers, especially because this coding system 
will allow HCFA to better classify products by HCPCS code, monitor suppliers' 
use of the billing codes, and adjust the Medicare fee-schedule allowances to 
more current marketbased prices. 

We met with HCFA officials to discuss the benefits of the bar coding system to 
the Medicare program, though HCFA has not yet explored using universal 
product numbers to track the cost and utilization of specific medical products. 
HCFA officials have not taken a position on using this coding system, according 
to discussions with us. At this time it is unclear whether the Secretary of HHS 
will promulgate universal product numbers as a product identification standard 
using the authority provided by the Health Insurance and Portability Act of 
1996.“ 


“P.L 104-191, 110 Stat 1936 (1996). 
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MEDICARE'S FEE SCHEDULE OVERPAYS LARGE SUPPLIERS 

Medicare reimburses large suppUers who buy at volume discounts the same fee- 
schedule allowances as individuals who buy single items at retail prices. Large 
suppliers ^o bill Medicare include home medical equipment and supply 
conq)anies and distributors who submit claims on behalf of beneficiaries in 
nursing homes. Because these suppliers submit claims on behalf of many 
beneficiaries, they can negotiate volume discounts for the products they buy. 
Individual beneficiaries, on the other hand, lack the purchasing power to obtain 
volume discounts. Iherefore, fee-schedule allowances that adequately 
reimburse individual beneficiaries usually overpay large suppliers, even after 
accounting for their administrative costs. 

Ihe largest suppliers receive a significant portion of Medicare spending for 
many medical products. Although more than 150,000 suppliers bill Medicare for 
medical equipment and supplies, claims submitted by the top 10 suppliers often 
r^resent a large percentage of total allowed charges for certain HCPCS codes. 
For example, for one particular urological HCPCS code, the top 10 suppliers 
accounted for almost 55 percent of charges billed to Medicare between July 1, 
1996, and September 30, 1996, according to our analysis. For five other HCPCS 
codes m our study, 10 suppliers accounted for 24 percent or more of total 
allowed charges. 

Medicare's fee-schedule allowances are excessive compared with large 
suppliers' acquisition costs for some products. For exanqrle, one supplier 
reported that its weighted average cost for items billed in 1996 under the 
HCPCS code for a foley catheter was less than $1. Medicare's reimbursement 
for eadti catheter was between $10.06 and $11.83, the 1996 respective national 
floor and ceiling for this item. In the same year, another supplier's weighted 
average cost for a bedside drainage bag was about $2.25, though Medicare 
reimbursed the supplier between $7.65 and $9 for this item. 

On the other hand, for some products, such as ostomy suppUes, new technology 
has increased product quality and prices, and the Medicare payment rates do 
not adequately teimbutse either suppliers or individual beneficiaries for these 
items. In such cases suppliers often do not accept claim assignment-making 
the Medicate beneficiary re^ronsible not only for the 20-percent copayment, but 
also for the difference between the supplier's charge and the Medicare 
allowance. 

Suppliers who bill Medicare on behalf of the beneficiary incur administrative 
costs associated with filing a claim. Most of these costs involve documentmg 
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medical necessity for the initiai claim. Subsequent claims to reorder items for 
the same beneficiary take less time because suppliers have alreac^ gathered 
much of the information for the initial claim. According to suppliers, urological 
and ostomy products are the ^pes of items that are often reordered. 

Suppliers estimate that the average suiministrative cost for filing a Medicare 
claim for a reordered product is about $10. Because siq)pliers typically include 
several related st 4 >plies on a single claim, this administrative cost is disbursed 
among multiple items. For example, a claim for a foley catheter also 
include an insertion tray, a bedside drainage bag, and a leg drainage bag if the 
pati^t is mobile. Disbursing the administrative cost among the three or four 
items reduces this cost to between $2.50 and $3.35 per item. 

Market con 4 >etition to reduce product costs has driven suppliers to increase 
their purchasing power by consolidating with similar businesses or joining 
purcdiaang coopoatives. Hospitals, nursing homes, and suppUers have formed 
their own purchasing groups to get lower prices firom manufacturers. The 
medical equ^ment and siq;)plies martet is constant^ changing as suppli^ seek 
to lower costs and gain new market ^lare. Mergers, consolidations, 
acquisitions, and buying cooperatives ha^ I^oduced suppliers with greater 
purchasing power to lower product acquisition costs. 

Although competitive market pressures have driven suppliers to find new ways 
to reduce their product costs. Medicare's fee schedule does not account for the 
savings fiom tiiese cost efficiencies. Scune large suppliers have contractual 
arrangements and corporate affiliations with nursing facilities and home health 
agencies lliese arrangements allow suppliers to talm advantage of significant 
volume discounts fiom manufacturers and wholesalers. HCPA, however, has 
not considered establishing a separate fee schedule to account for Hwm nnfx for 
nursing facilities and home health laroviders that fiimish medical products to 
beneficiaries in their care. 

AQENCY COMMENTS 

We made a draft of this corTe^>ondence available for review by HCFA program 
officials, and we also discussed the issues with them. The agency nfRHais with 
whom we :^>oke expressed uncertainty ^x>ut the benefits of using univKsal 
product numbers in the Medicare program and about the need for a separate 
fee schedule for medical equipment and siqplies furnished to patients in 
nursing homes or through home health providers. We will provide HHS and 
HCFA an opportunity to comment in writing on our final rQ>ort, which we 
expect to provide you in September 1997. 
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As agreed with your office, unless you release its contents earlier, we plan no 
further distribution of this letter for 30 days. At that time we will make copies 
available to other congressional committees and members of the Congress with 
an interest in these matters and the Secretary of Health and Human Services. 

Please call William Reis at (617) 565-7488 or me at (202) 512-7114 if you or your 
staff have any questions about the information in this letter. Other contributors 
to this study were Teruni Rosengren, Suzanne Rubins, and Thomas Taydus. 

Sincerely yours, 


William J. Scanlon 
Director, Health Financing and 
Systems issues 




(101602) 


10 GA<VHEHS>97'167S Medicare P^^menta far Medical Eqii4>iBent and Sui^lies 



Foley Latex Catheters 
Billed Under Medicare HCPCs Code A4338 


179 


Seoste Permanent Subcommittee 
ofl lnwsti|3tiofJs 





180 


GAO 


. June 1997 


United States General Accounting Office 

Report to the Ranking Minority Member, 
Subcommittee on Labor, Health and 
Human Services, Education, and Related 
Agencies, Committee on Appropriations, 
U.S. Senate 


MEDICARE 



Need to Hold Home 
Health Agencies More 
Accountable for 
Inappropriate Billings 




6ACWHEHS-97-108 



181 


GM) 


Uaited States 

General Acconntiiig OfDce 

WasUnstoa, D.C. 20&4S 


Health, Education, and 
Human Services Division 


B-270233 


June 13, 1997 


The Honorable T<Mn Harldn 
Ranking MincKity Member 
Subcommittee on L^bor, Health 
and Human Services, Education, 
and Related Agencies 
Committee on Af^rc^riations 
United States Senate 


Dear Senator Harldn: 


Medicare, the nation’s health insurance program for the elderly and 
disabled, is the single largest payer for home health services, ^tween 
1988 and 1996 Medicare spending for home health grew from $2.1 billion 
to $18 billion and by the year 2000 is projected to exceed $21 billion. Along 
with increasing expenditures, the number of home health agencies has 
also increased — from about 5,800 to over 9,000. 


This growth and accompanying reports of overutilization of home health 
services have raised questions about Medicare's ability to detect and 
prevent inappropriate pj^ments for this component of the Medicare 
program. Congressional committees have held hearings this year on 
proposals to control the growth in home health billings. Under any 
proposal adopted, however, there would be a continued need to monitor 
Medicare payments effectively. 


At your request, we (1) examined the weaknesses of existing Medicare 
controls over the hemte health benefit, (2) identified lessons learned from 
examirung private insurers' controls over home health payments and 
recent federal aiUifraud initiatives, and (3) identified a management 
abroach that could improve Medicare’s ability to avoid substantial 
payments attributable to abusive billing practices. 


To conduct our study, we selected a sample of 80 high-doUar home health 
claims that had been processed in May 1995 and had been approved 
without review. We asked a Medicare claims-processing contractor to 
review the sample for the appropriateness of the charges and services 
claimed. We also analyzed information obtained from officials of the 
Health Care Financing Administration (hcpa), the agency within the 
Depaitment of Health and Human Services (hhs) responsible for 
administering Medicare; data obtained from Medicare’s claims-processing 
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contractors; and information from the hhs Office of the Inspector General. 
In addition, we analyzed information obtained from officials of private 
insurance companies and the Office of Personnel Management, which 
oversees the Federal Employees Health Benefits Program. (See app. I for a 
more detailed description of our scope and methodology.) 


Results in Brief 


We and others have reported on several occasions about problems with 
Medicare's review of home health benefits (see the list of related products 
at the end of this report). Yet, in spite of the need for increased scrutiny 
indicated by these reports and by the growth in home health expenditures, 
Medicare's review of home health claims decreased in the 1990s. In om* 
test of just 80 higlvdoUar claims that had been processed without review, 
the Medicare claims-processing contractor, after examining each claim 
and supporting documentation, denied more than $135,000 in charges 
(about 43 percoit of total charges) for 46 of the claims. The reasons for 
the denials included failure to substantiate medical necessity, noncoverage 
of services or supplies, and inadequate documentation, including the 
absence of physician orders. These findings are consistent with prior 
federal investigaticms, one of which estimated that in the month of 
February 1993 alone, Medicare paid $16.6 million for home health claims 
in norida that should have been disallowed. 

The five private insurers we contacted use controls that, although not 
readily adaptable to Medicare’s coverage terms or billing rules, are 
nevertheless instructive regarding the monitoring of claims. The insurers 
employ professi<M\al staff, such as nurses, to determine in advance the 
le^tunacy of the request for home health services. In contrast, hcfa relies 
on home health agencies' compliance with administrative procedures, 
such as obtaining a physician’s signature for ordered services, to safeguard 
against the submission of improper claims. While Medicare does not have 
sufficient administrative funds to undertake the intensity of claims 
monitoring done by the private insurers we reviewed, the vigilance of 
private insurers suggests the value of applying more scrutiny in this area. 

Reduced funding for payment safeguards in recent years helps explain the 
marked absence of adequate claims reviews by Medicare contractors. Ten 
years ago, over 60 percent of home health claims were reviewed. In 1996, 
Medicare intomediaries reviewed only 2 percent of all claims. New and 
more stable fimding provided through the Health Insurance Portability and 
Accountability Act (hipaa) of 1996 (P.L 104-191) should help improve 
Medicare’s performance in monitoring home health payments, but hcfa 
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also needs an enforc^nent tool — a preventive approach — that will make 
provuleis accountable for the pn^riety of their claims, 'nierefore, we are 
suggesting that the Congress cemsider directing hcfa to test an approach 
that would systematically identify and p^ialize providers that hs^itually 
bill Medicare inappropriately. Under this approach, biUlng offenders 
would be identifi^ and, if found to have excessively high billing errors, 
those offenders, rather than the taxpayer, would be required to shoulder 
the cost burden ot investigative claims reviews. We believe that such an 
aipioach could also serve as a deterrent to future billing abuses. 

Background 

Medicare is a health insurance program that covers over 38 million elderly 
and disabled people. The program, authorized by title XVm of the Social 
SeoMiity Act, provules coverage under two parts. Part A, the hospital 
insurarK» program, covers iipatient hospital services, posthospital care in 
sldlled nursing hc»nes, and care in patients’ homes. Part B, the 
supplttitentaiy medical insurance program, covers primarily physician 
services but also a number of other services, including home health care 
for bttoeficiaries noM covered under part A. Almost all Meolicare payments 
for hoMne heahh care are made under part A. 

Beneficiary Eligibili^ for 
Home Health Benefit 

Siitce the Late 1960s when a court decision obligated hcfa to interpret 
more liboally Medicare's eligibUify and coverage criteria, beneheiaries 
have oKMe easily obtained home health coverage than previously. To 
qualify, individuals must be confined to their residences (be 
‘LKMnebound”), be under a physician’s care, and need part-time or 
intennittentskilted nursing care and/or physical or speech therapy. In 
meeting these requirements, beneficiaries are covert for visits by home 
health aides, medical social workers, and occupational therapists. 

Required medical supplies are also covered. 


Services must be furnished under a plan of care prescribed and 
periodically reviewed by a physician. As long as the care is reasonable and 
necessary, there are no limits on the number of visits or length of 
coverage. Medicare does not require copayments or deductibles for home 
health care, except for durable medical equipment 

Home Health Agency 
Participation Requirements 

Medicare law re<piires that home health agencies be certified to serve 
Medicare beneficiaries. Ihe agencies obtain certification by meeting 
^)ecific requirements, comnKmly referred to 2 ^ conditions of 
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participation. 'Rtese requirements cover the agency’s qualifications and 
c^qiacity to perform such administrative functions as appropriate 
recordkeeping, including i>atient privacy protections, and such provider 
functions as the admiiustering of skilled nursing services. 

Typically, hcpa c<mtjacts with state public health agencies to conduct 
certification and recertification surveys of home health agencies. 
Generally, home health agencies found to be out of compliance are 
provided an c^portunity to develop a corrective action plan. If the state 
agency and hcpa approve the plan, the home health agency can continue to 
participate in Medicare; it can maintain certification if the plan results in 
correction of the problems identified. 


Oversight of Home Heslth Regional claims-processing contractors, called intermediaries, process and 
Payments P^y claims submitted by over 9,000 home health agencies, which are paid 

on the basis of the costs they incur up to predetermined cost limits. In 
19%, claims received from home health agencies represented about 
14 percent of all part A claims and 13 percent of part A expenditures. 

Intennediaries are respxmsible for ensuring that Medicare does not pay 
home health claims when beneficiaries do not meet the Medicare home 
health criteria, when services claimed are not reasonable or necessary, or 
when the Intensity of services exceeds the level called for in an approved 
plan of treatment Tfrey carry out these responsibilities through medical 
reviews of claims. 

Medical review can be performed either before or after a claim is 
approved for payment and involves obtaining home health agency 
documentation, su^ as the beneficiary's plan of care and medical records. 
Occasionally, intermediaries conduct site visits — a postpayment review at 
the location of a heune health agency, where reviewers can examine plans 
of care and other medical documentation. Because of budgetary 
cor\straints in recent years, intermediaries review only about 1 to 3 percent 
of all claims. They typically only target providers that have high 
unexplained utilization rates. 
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Our work in reco>t years has shown that because of insufficient funding of 
payment safeguards^ hcfa’s monitoring has been unable to keep pace with 
ttte increasing \^uine of home health claims submitted to Medicare. This 
situatkm may be <me of the factors contributing to the n^}id growth in 
Medicare’s home health expenditures. 


Funding ConstrsintS Limit The rdationship between funding levels and claims reviewed helps explain 
Medical Review of Claims Medicare's curr^t {medicament In 1985, legislation more than doubled 
claims review funding, enabling intermediaries to review over 60 {>ercent 
of the home health claims processed in fiscal years 1986 and 1987. By 
1995, however, when {Mtyment safeguard funding for part A medical review 
had substantially declined (fiom $61 million in 1989 to $33 million in 1995), 
the intermediaries’ claims review target had been lowered to 3.2 percent 
fern all {>art A claims (or even lower, depending on available resources, to a 
required minimum of 1 percent). ‘ During this {>eriod, the number of home 
health agencies participating in Medicare increased by more than a third, 
and the volume of htmne health claims processed more than tripled. Figure 
1 illustrates how the total number of claims processed by intermediaries 
has risen since 1969, while the number of claims reviewed has generally 
declined. 


Medicare Lacks 
Adequate Controls to 
Effectively Monitor 
Home Health 
Payments 


m for part A claiins as a ^oup, the actual percentage of home 
■ reviewed eouid be higher or lower than the target level specihed. 
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ngure 1: Numbers of Claims 
Proeessad and Reviewed by 
Intermerflailes Since 1989 



1989 1990 1991 1992 1993 1994 1995 1996 


Claims Processed by intsimedianes 
* « ■ Claims Reviewed by Intennediaries 


Note; Numbers are lor a* part A cIsmus. irtctudtng home heanh claims Data for claims processed 
are by fiscal year; data for claims reviewed are by calendar year. 

Source: HCFA data 


In our March 1996 report on the deterioration of Medicare’s home health 
payment controls, we noted the effects of reduced funding on efforts to 
deter abusive billing.^ We found that the infrequency of the intermediaries' 
medical review of claims and limited physician involvement in overseeing 
home health agencies’ plans of care made it nearly impossible to 
determine whether the beneGciary receiving home health services 
qualified for the benefit, needed the care being delivered, or even received 
the services being billed to Medicare. Also, because of the small 
percentage of claims selected for review, home health agencies that billed 


Medicare Home Health UtUnaiion Expands While Prowam Controls Deteriorate (GAO/HEHS-9&16, 
Mar. 27, 1996>; 
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for noncovered services were less likely to be identified than was the case 
a decade earlier 

HIPAA, which now ensures fundiitg for program safeguards through 2003, 
allows HCFA to count on stable funding in the coming years. However, 
per-claim expenditures for medical review and other controls will remain 
below the 1989 level after at^ustmg for inflation. We project that in 2003, 
payment safeguard spending as authorized by the act will be just over half 
of the 1989 per-claim level, after a^usting for inflation. 


Better Controls Over In recent years, we have reported on the marked absence of hcfa guidance 

Payments Needed intermediaries on monitoring high-doUar claims despite postpayment 

^ reviews that have found Medicare paying substantial sums for claims not 

satisfying key payment criteria In a recent test, we asked one regiortal 
intermediary — Blue Cross of California — to do medical reviews for a 
sample of high-dollar home health claims that it had originally processed 
and approved without review. 

We selected 80 claims ftom the universe of home health claims processed 
by the California intermediary in May 1995 (see app. I for a more detailed 
description of how these claims were selected). The intermediary found 
that 46 of the 80 claims submitted by 26 home health agencies should have 
been partially or totally deitied and subsequently did deny them. For the 46 
claims totaling $313,6^ in charges for services and supplies, about 
43 percent, or $135,640, were denied. The intermediary’s reasons for the 
denials included failure to substantiate medical necessity, noncoverage of 
services or supplies, and inadequate documentation, including the absence 
of physician orders. Specifically, the intermediary found the foUowirtg: 

• Of $18,132 in chaises for the care of a beneficiary ’s decubitus ulcer (open 
wound) for 30 days, 36 percent ($6,483) were denied, including charges for 
almost half of the skilled nursing visits (four per day) that were not 
cortsidered medically necessary. 

• Of $4, 100 in charges fw supplies related to care provided over 4 weeks, 

31 percent were not adequately documented in the medical records or 
should have been part of the paid nurse’s visit and not billed separately. 
About half of the amount denied was for supplies never received by the 
beneficiary. 

• Of $17,953 in charges for medical supplies related to the treatment of a 
beneficiary’s salivary gland disease, the intermediary denied the entire 
amount because the medical documentation and the itemized list of 
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supplies provided were not consistent and did not support the supplies the 
agotcy billed for. 

• Nine of the 80 claims — representing neariy half ($61,250) of the total 
dollars disapproved — ^were denied because the home health agencies did 
not submit any of the medical records the intermediary had requested for 
the review. 

Une California intermediary also visited a home health agency where it 
reviewed suppcwting documentation for a random sample of 464 claims. 
ITie agency had be^ targeted for a comprehensive review because of its 
hi^ billings. The review team found that the agency’s claims for $39,384 
were appropriate however, claims for $27,834 were considered not 
medical^ necessary and were denied, and claims in the amount of 
$330,444 were denied for nonmedical reasons, including undated or 
otherwise invalid plans of care, no plan of care, and billing for supplies not 
covered. 

The findings from our test sample of claims subjected to medical review 
are consistent with r^x>rts by the HHS Inspector General on home health 
agency fraud and abuse. A 1995 Inspector General report on home health 
services in Florida found that an estimated 26 percent of home health 
claims did ncA meet Medicare reimbursement requirements.^ On that basis, 
the Injector G^teral estamated that $16.6 million of the $78 million in 
claims approved payment by intermediaries in February 1993 were 
unallow^le. Claims did not meet reimbursement requirements because 
b^Mfidaries were not homebound, services were considered unnecessary, 
and visita were ckA doctunented in the medical records. 


The various approaches to control home health payments used by five 
private insurers we examined collectively underscore the importance of 
implementing m^uces to help prevent abusive billings and also hold 
providers accountable for services billed. Recent federal fraud-fighting 
effects targetiftg abusive l^eis in the home health industry have also 
demonstrated the need for greater claims scrutiny. 


Pnvate Insurer Strategies Because of differences in beneficiary population, claims volume, and 

Instructive, but Not Easi ly specific benefit provisions, the controls used by private insurers to contain 
Ariap t-eH (o Medicare home health costs would not be easily adapted to the Medicare program. 


Private Insurers’ 
Approaches and 
FWeral Initiatives 
Emphasize Need for 
Accountability 


*BeiBiltiqftheAudiiofMwtorgHow»elteaW»Ser»K»m Florida fHHsA)IG. A.04-.<)M20S7. June 16 
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The five insurers we c<»itacted use some combinaticm of patient 
cost-sharing (deductibles and c(q;>ayinents) and caps on the number of 
allowed visits to help control home health utilization; however, 
cost-sharing and preset utilizatitm limits are not pamissible under 
Medicare's home health benefit provisions. 

in addition, all five of the insurers routinely verify the basis fen- proposed 
plans of home care and oversee, using professicmal staff, how the care 
plans are implemented. Company-employed or contract nurses typically 
interview the home health agency's nurses, fire discharge planner (when 
the patient has been hospitalized), the patioit, arai sometimes the family. 
Th^ attempt to determiiw in advance the legitimacy of the patient's need 
for home-based medical services. Often the iitsurers employ ulitizatiem 
review nursing staffs or iitturance cennpany caseworkers to monitor and 
rqirprove visits on an incremental basis. For example, one insurer approves 
visits in incronents (rf 10 or fewer, or in time intervals of 2 to 4 weeks. For 
high-cost cases, all the insurers we examined used some form of case 
maiugement that fypically involved monitoring by nurses. As case 
managers, d^y track the volume of services provided, the outcomes being 
achieved, and the appropriateness of continuing care. 

In contrast, the sheer volume of Medicare's home health claims and scarce 
fimds tot monitoring p^ments have resulted in an approach that relies 
siA)stantially on the home health agencies themselves. In 1996, more than 
10 percent of Medicare beneficiaries — roughly 4 million people — received 
home health services. To cope with this caseload, hcpa relies on the home 
health agencies to rely, in turn, ot attending physicians to mcmitor patient 
progress, the proper development and periodic review of plans of care, 
aiKl the medical rtccessity of services delivered. 

Unlike their prh^ insurer counterparts, Medicare intermediaries are not 
responsible for approving the plans of care developed by the home health 
agencies. T^e physician’s signature on a plan of care is intended to serve 
as a quality contr<rf, but in practice the certifying physician may not have 
ever seen the patient for whom the care plan is designed. Moreover, the 
intermediaries' relalively few medical reviews of claims generally do not 
include an independent verification of the documentation prepared and 
submitted by the home health agencies, likewise, although Medicare 
requires home health agencies to update a beneficiary's plan of care at 
least every ^ days, the intermediary does not routinely review updated 
plans. As for high-cost cases, nearly 40 percent of Medicare’s home health 
beneficiaries rec«ve more than 30 visits. Because of the prohibitive costs, 
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intennediaries cannot systematically monitor such long-term or otherwise 
e:q)ensive cases to ensure the care being delivered is appropriate to the 
patients' needs. 


Federal Antiftaud Efforts 
Target Home Health 
Payments 


Given the growth in Medicare spending for home health services, nursing 
hcMne services, and medical equipment and supplies, the hhs Inspiector 
General and other federal and state agencies banded together to target 
fraudulent and abusive billing practices in these industries. This effort, 
called Operation Restore Trust, was conducted initially in five states and 
reported identifying almost $188 million in inappropriate payments in its 2 
years of operation. 

Among the lessons learned to date from Operation Restore Trust is the 
importance of coordination among the various program and enforcement 
agencies involved at the federal, state, and local levels. Coordination, for 
example, between Medicare intermediaries and state surveyors in the 
project's several states resulted in the decertification of many of the 
targeted home health agencies and in the recovery of substantial sums in 
inappropriate payments.^ 

For example, in investigations conducted in Louisiana and Texas, the 
Medicare intermediaiy trained state surveyors on billing and beneficiary 
coverage issues. The intermediary also provided a list of agencies that it 
believed to be billing improperly. In turn, the surveyors passed on to the 
intermediary information obtained from their site visits to home health 
agencies and beneficiaries. This exchange of information allowed the 
intermediary to id^tify claims that ( 1 ) were made on behalf of 
beneficiaries who were obviously not homebound, (2) billed for services 
not provided, and (3) billed inappropriately for suppUes. The Secretary of 
HHS recently animunced that Operation Restore Trust will be expanded to 
12 additional states. 

HCFA also sponsored pilot projects as part of a ‘Home Health Initiative” 
that assessed the extent to which the detection of abusive billing can be 
fostered by educating beneficiaries about home health coverage and 
eligibility and by formally notifying beneficiaries and physicians of 
benefits provided. 


*SU(«ceitirtcacion surveys generally do not look at coverage and eligibility issues, although state 
surveyors can identt^ pabetUs who are not homebound and services and supplies that are billed but 
not provided 
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Medicare’s Existing 
Safeguard Apparatus 
Presents Opportimity 
to Exercise Greater 
Accountability 


hcfa’s education inituUives may improve beneficiary and physician 
awareness of imprc^er billing practices, but hcfa needs to hold home 
health agencies more directly accountable for submitting proper claims. In 
the past, when seeking recovery of inappropriate payments, intermediaries 
have used two approaches to assess overpayment amounts. One is to audit 
a universe of claims submitted by the provider and total the charges 
disallowed. However, the large volume of claims submitted by the average 
provider and the time involved in reviewing a claim make this approach 
impractical in most cases. The second approach is to audit a statistically 
valid sample of the provider's claims and estimate total charges disallowed 
by projecting the sampling results. Because of the scarcity of funds to 
audit claims, it has been difficult to pursue either approach in recent 
years. 

Currently, Medicare's intermediaries are responsible for focusing medical 
reviews on claims from home health agencies that seem likely to be billing 
inappropriately.^ Given the funding provided under hip.aa, the expectation 
is that HCFA will be better able to carry out these focused medical reviews. 
However, this funding may not be sufficient to do the follow-up audit work 
required once improper billing identifies an agency as an abusive biller and 
to conduct enough focused reviews for other home health agencies also 
deemed likely to be billing improperly. Consequently, Medicare would be 
prevented from taking the steps necessary to recover a greater proportion 
of payments that have been made inappropriately. 


One option to help finance Medicare’s audits of claims would be to assess 
home health agencies that are found to be abusive billers for the costs of 
performing follow-up audit work. The home health agency could choose 
whether to have a review based on the universe of its claims for a 
particular period or a statistically vabd sample, hcfa would estimate the 
costs and withhold some percentage of the agency’s current Medicare 
payments, unless the agency negotiated an alternative payment method, to 
ensure that the audit costs (as well as any assessed overpayment) could be 
recovered from the agency. By earmarking monies from the assessed audit 
costs for payment safeguard activities, performing such claims audits 
could be made financially feasible for hcfa. (Under current law, such 
assessments would be returned to the general Treasury.) 


'Under sec. 202 of HIPAA. the HHS SecreUry is auchonsed to enter into contracts with addiuonal 
entibes to perform payment safeguard activities. Such activities would include, for example, medical 
reviews on claims from home health agencies that seem likely to be billing inappropriately This 
auihon^ became effective Aug. 21. 1996. but HCFA has not yet entered into any contracts of this type 
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This option, which would require authorizing legislation, would build on 
hcpa’s existing safeguard apparatus and should enable it to broaden its 
claims reviews. The 2q>proach, which could be piloted in one or more 
regions, would also require hcfa to establish procedures for identifying 
abusive billers thsU would be required to reimburse hcfa for the costs of 
additional claims reviews. 


Conclusions Given the rapid growth in Medicare home health spending, the importance 

of careful vigilance over payments for this benefit cannot be overstated. 
Some home health agencies continue to abuse the Medicare benefit by 
providing services that do not meet program coverage requirements or are 
not medically necessary. Limited oversight by hcfa allows abusive billings 
from these home health agencies to go undetected. 

Recent federal antifraud efforts illustrate the value of effective claims 
oversight Building on its current oversight efforts, hcfa could implement 
an enforcement mechanism that would hold home health providers 
accountable for meeting their responsibilities to provide beneficiaries with 
only necessary and appropriate covered services. Such a mechanism 
would include a means to recover from abusive billers some of hcfa’s 
costs in conducting this oversight. This approach would not only help 
finance claims audits but also help deter further abusive billing, 


Matters for 
Consideration by the 
Congress 


To hold home health agencies more directly accountable for billing 
Medicare appropriately, the Congress may wish to consider enacting 
legislation directing hcfa to cany out a pilot demonstration to address the 
issue of abusive billing practices by home health agencies. Under such a 
demonstration, once improper billing has been detected that identifies an 
agency as an abusive biller, foUow-up audit work would be conducted and 
the cost of this foUow-up work would be assessed against the home health 
agency. To make such claims audits financially feasible, the Congress may 
wish to earmark monies from the asse.s-sed audit costs for hcfa’s payment 
safeguard activities. 


Agency Comments ^ officials provided us with comments on a draft of 

this report. Those ofTicials agreed that the concept presented in our report 
could be effective. On the basis of our discussion, it appears that this 
concept would fit well with hcfa's current efforts to strengthen program 
safeguards on the home health and skilled nursing facility benefits. They 
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noted that a nuird>€r of details would need to be worked out to increase 
the likelihood that the demonstration project would be successful. 


As arranged with your office, unless you announce its contents earlier, we 
plan no further distiibuti<m of this report until 10 days after the date of 
this letter. At that time, we will send copies of this report to the Secretary 
and the Inspector General of hhs, the Admirustratof of hcfa, and other 
interested parties. We also will make copies available to others upon 
request. 

If you or your staff have any questions, please call me on (202) 512-6806 or 
William Scanlon, Director of our Health Financing and Systems issue area, 
at (202) 512-4561. Other m^or contributors to this report include Leslie 
Aronovita, Lisanne Bradley, Marco Gomez, Sam Mattes, Barry Tice, and 
Don Walthall. 

Sincerely yours, 



Rich^d L Hembra 
Assistant Comptroller General 
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Appendix I 

Scope and Methodology 


To examine and compare Medicare controls over the home health benefit 
with those used by private insurers and to identify Medicare initiatives 
associated with appropriate p^ments for home health services, we 
reviewed informaticm obtained from officials at hcfa headquarters, its San 
Francisco re^onal office, and the regional home health intermediaries 
responsible for paying Medicare home health claims. 

We also reviewed Information obtained from officials at the Office of 
Peiscmnel Management (opm), which administers the Federal Employees 
Health Benefits Program; five private health plans under contract with opm 
to provide health care services;® and three private companies that perform 
utilization review and case management for private health plans. 
Additionally, we reviewed relevant gao, hhs Office of the Inspector 
General, Operation Restore Trust, and intermediary reports on controls 
over the use of Medicare's home health benefit. We also reviewed manuals 
and criteria hcfa and private insurers use to administer and control the 
home health benefit 

To gain insight into Medicare controls over the home health benefit, we 
visited two judgmentally selected home health intermediaries: Blue Cross 
of California arul Palmetto Government Benefits Administrators. To 
supplement work performed at these locations and to broaden our areas 
of analysis, we obtained additional information on home health claims and 
controls from the remaining home health intermediaries. 

In addition, to determme whether the records supported the need for 
services or items billed to Medicare, we requested that one 
intermediary — Blue Cross of California— review the medical records, an 
itemized list of supplies, and other documentation for 80 high-dollar 
claims. The intermediary requested this supporting documentation from 26 
home health agencies. We limited our request to 80 claims so that we 
would not overburd^ the intermediary’s normal workload. 

To select the 80 claims to be reviewed, the intermediary identified the 
universe of home health claims processed from May 1 to May 31, 1995. 
From this universe, the interme^ary identified the top 10 providers in 
terms of dollars billed, per beneficiary, for specific home health benefit 
categories (medical supplies, surgical dressings, physical therapy, and 
skilled nursing). For each of these providers, the 20 largest claims in terms 
of dollars billed per service category were identified. From the specific 


*n»e live private plans are the Blue Cross and Blue Shield Service Benefit Plan, Mail Handlers, 
Government Employees HospitaJ Association. National Association of Letter Carriers, and the 
Amencan Postal Woricefs Union plans. 
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Appendix 1 

Sc<^ aad Methodolocr 


service categories, we judgmentally selected 80 claims. In selecting the 80 
claims for intermediazy review, we considered information on total 
charges, average per-d^ charge, total days charged, and diagnosis. 

For each selected claim, the intermediaiy reviewed the total charges for all 
services on the claim. Consequently, even thou^ we did not specifically 
select any claims for four ^pes of home health services (speech thersqjy, 
occupati<Mial therapy, medical social worker, and home health aide), many 
of our selected claims had these services. Therefore, the intermediaiy also 
reviewed the apprc^riateness of these services. 

We perfomred our work between January 1996 and June 1997 in 
accordance with generally accepted government auditing standards. 


CMfVBSBS^-lM Homc Bealth AfMCT AecowMaMUty 



196 


GAO Related Products 


Medicare Post-Acute Care: Cost Growth and Proposais to Manage It 
Throufd^ Prospective Payment and Other Ckmtrols (gacvt*hehs^- 106 , Apr. 9, 
1997). 

Medicare: Home Health Utiliaatkm Expands While Program Controls 
Deteriorate (GACVHEiE-se-ifi, Mar. 27, 1996). 

Medicare: Hoito Health Cost Growth and Administration's Propose for 
Prospective Payment (CA)(yr-HEHS«7.92, Mar. 5, 1997). 


Medicare Post-Acute Care: Home Health and Skilled Nursing Facility Cost 
Growth and Proposals for Prospective Payment (gao/t-hehsot-so, Mar. 4, 
1997). 
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Exhibit: 

Office of Inspector General Oral Testimony 

Example with chart showing unsupported home 
health services claims: 

vServices Not Rendered . The co-owner of 
a Washington, D.C. HHA was sentenced 
to 27 months in prison and ordered to pay 
full restitution of $100,000 defrauded from 
the Medicare and Medicaid programs. 

The HHA billed for 1,450 skilled nursing 
visits for which there are neither time slips 
nor nurses’ notes documenting the visits 
were made. It also billed for home nurse 
visits when patients were actually 
hospitalized. Another co-owner was also 
convicted but has been in “escape status” 
since leaving his detention center 
assignment. 
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TO: PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 

MEMBERSHIP LIAISONS 

FROM: IAN SIMMONS, Counse 

DON MULLINAX, Investigatcv 
Permanent Subcommittee on Inve^gations 

VIA: TIM SHEA, Chief Counscl/Staff Director 

Permanent Subcommittee on Investigations 

RE: PSI Overview Hearing on Health Care & Medicare Fraud 
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IV. Cpnclusion 33 


I. Introduction 

The Permanent Subcommittee on Investigations will hold an overview hearing on 
Wednesday, June 25, 1997 at 9:30 a.m. ui SD-342 <m health care fraud and abuse, with particular 
emphasis on the Medicare program. In a May 23, 1997 letter, the prospective witnesses were 
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apprised of the topics cm whi^ the Subcommittee would like to hear testimony. Those topics 
are: 


1. Fraud and abuse in the home health care area, including weaknesses in the 
certiflcation process of home health care (novid^s; 

2. The prevalence of iqxcxiing in Medicare; 

3. Problems in the durable medical equipment industry, such as the creation of 
artificial shortages of s^>ply, and biflii^ illegalities such as billing for services not 
delivered and unbundling; 

4. Fraud and abuse in the nursing home industry; 

5. Hospital biliii^ of Medicare for ouqmtient tests done within 72 hours of an 
overnight admission; 

6. inflated reimbursement practices relating to oxygen and tube feeding supplies; 

7. Billing abuses in the training of residents (the **elbow to elbow** rule); 

8. Marketing abuses in the HMO indus^; and 

9. The adequacy of current crimina] and civil enforcement measures. 

Below, each issue is discussed in him, with the animatiDg purpose of underscoring the 
definition and breaddi of the problems at hand rather than mapping out or suggesting their 
overarching solmions ~ a tall order reserved for a later date. Indeed, by establishing as 
comprehensive a record as possible as to die definition and seemingly systemic contributory 
causes of Medicare fraud and abuse, die Subcommittee’s overview hearing will provide an 
important fiamework and starting pc^ for subsequent elaboration, investigation and, hopefully, 
constructive reconunendations by way of a Subcommittee report 

The witnesses are: on paid 1, Leslie Aroaovitz, Associate Director of Health Financing 
and Systems Issues at die GAO, a reco^iized nepert in health care fraud issues; Judy Berdc, 
senior Advisor for Pr o g r a m Int^ity, Health Care Financing Administration, Department of 
Health and Human Services; and Professor Pamela Bacy, Bainbridge Professor of Law, 
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University of Alabama Law School, a well-known expert in the area and former Assistant United 
States Attorney. On panel 2: Michael F. Mangano, Principal Deputy Inspector General, 
Department of Health and Human Services and Charles L. Owens, Chief, Financial Crimes 
Section, Federal Bureau of Investigation. 

Preliminarily, however, a brief overview is provided below of the health care industry in 
general and Medicare program in particular and the Subcommittee’s involvement in both. 


II. Overview 

A. The Medicare Proeram : It is no overstatement to say that America’s vital health care 
industry is an economic behemoth; by some estimates, combined private and public expenditures 
on health care constitute 13.6% of America’s gross domestic product in 1995 dollars.’ Indeed, 
accc^ding to I99S data, national health care expenditures were at least $9S8.5 billion^; $350.1 was 
spent on hospital services, $28.6 billion on home health care services, $77.9 billion on nursing 
home services and $55.5 billion on (vescription services. Total health care expenditures over the 
past Hve years has increased at an annual rate of 8%.^ This rate of increase is not surprising nor 
is it likely to abate, as the country’s population demographics continue to change with the greying 
of America. 

The nation’s largest health payer is a j^blic one, the Medicare program. Regrettably, 
from 1992 to the present, the Medicare program has borne the dubious distinction of being on 
the GAO’s list of government programs ^highly vulnerable to waste, fraud, abuse and 


' Economic and Budget Outlook: Focal Yean 1998-2007, Congressional Office, January 1997, table 

H-l St 126. 

^ Katherine R. Levit, et al.. “National Health Expenditures, 1995” in Health Care financing Review, Vol. 
18. no.] (Fail 1996) at 199. 

* Id. 
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mismanagement.” The GAO has concluded that although the Health Care Financing 
Administration (“HCFA”) “has made some regulatory and administrative changes aimed at 
curbing fraudulent and unnecessary payments”, in recent years, “sizable cuts in the budget for 
program safeguards . . . have diminished efforts to thwart improper billing practices.”* 

Medicare, authorized imder Title XVIII of the Social Security Act of 1965, provides 
health insurance for over 3$ million people aged 65 years and over, as well as certain disabled 
individuals. Gross Medicare outlays in FY 1998 are estimated at $230.1 billion.^ In FY 1996, 
total Medicare outlays were $194.3 billion ($174.2 billion, net). Net Medicare outlays have 
doubled between 1990 and 1998.® The GAO believes that at least 5-10% of total Medicare 
expenditures arise from fraudulent or abusive conduct.^ Indeed, one recent Wall Street Journal 
article cities an unpublished HHS In^)ector General’s report as estimating that improper payments 
to health care providers accounted for 12% of the 1996 Medicare budget. See The Wall Street 
Journal, “Estimate of Improper Medicare Costs Soars” (June 11,1 997) at A2- A4. Based on net 
FY 1998 Medicare oifliays, then, up to $23 billion may be lost to fraud and abuse on an annual 
basis. Recouping or deterring that loss throu^ vigilant and heightened enforcement may blunt 
or render a wash expected cuts in the annual growth of the Medicare program. See CQ Monitor, 
Vol. 33, No. 89 (June 5, 1997) at 2 (reporting that the House Ways and Means Health 


* The GAO also concludes: “Problems in funding program safeguards and HCFA’s limited oversight of 
contractors continue to contribute to feo>for-$ervtce pro^am losses. While HCFA expects a major system acquisition 
project to reduce cettain wedcnesses, the projea itself has several risks that may keep HCFA from attaining its goals. 
In addition, the managed care {xogram suffers from excessive payment rates to HMOs and weak HCFA oversight 
of the HMOs it contracts with. These flaws leave beneficiaries without information essential to guide their HMO 
selection and without assurance that HMOs are adequacy screened and disciplined for acceptable care.” GAO High 
Risk Series, Medicare (February 1997) at 8. 

’ Net Medicare outlays (after deduction of benefreiay premiums) are estimated at S208.6 billion. See CRS 
Report for Congress: Medicare: FY 1998 Budget (updated April IS. 1997) at 3. 

* Net Medicare outlays were S1S9.9 billkm in 1995; $144.7 billion in 1994; S130.S billion in 1993; SI 19 
billion in 1992; $105 billion in 1991 and $98.1 billion in 1990. 

^ Most Medicare services se provided through the fee-for-service sector, where any qualified provider can 
bill the program for each covered serrice rendered. In recent years, greater numbers of Medicare beneficiaries have 
mrolled in HMOs to receive covered services. However, the GAO estimates that at least 90 percent of beneficiaries 
remain und^ the fee-for-service program. 
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Subcommittee unanimously ^^noved dianges in the Medicare system that would expand seniors’ 
options for health care vdiile “trimming the growth of federal spending on the program by $1 15 
billion over the next five years.”) 

Medicare is the second lai^est social welfare program in the federal budget, exceeded only 
by the Social Security program. Almost one million providers serve beneficiaries and bill 
Medicare on a fee-for-service basis. Hus includes over 29,000 ho^itals, skilled nursing facilities, 
home health agencies, and hospices, about 160,000 laboratories, 140,000 suppliers and almost 
700,000 physicians. The claims filed with the Medicare program are received, reviewed 
processed and paid by insurance companies under contract to the Medicare program. Medicare 
has over 70 insurance companies, who use $ different standard claims processing systems, 
although a unified claims processing system was to begin operating in 1997. (Claims submitted 
to the Medicaid program are processed by each state). Thus, HCFA’s efforts to guard against 
inappropriate payments largely have been contractor-managed operations, permitting the carriers 
and fiscal intermediaries broad discretion in acting to protect Medicare’s integrity. But there are 
significant variations in contractors’ implementation of Medicare’s payment safeguard policies. 
In 1996, the budget for contractors to administer M«licare was approximately $1.6 billion, with 
24 percent devoted to payment safeguard activities. See GAO: High Risk Series: Medicare 
(February 1997) at 13.* 

Moreover, since October 1994, HCFA has revoked nearly 1500 billing numbers, resulting 
in savings of over $7 million per month. (Apparently, the majority of these revocations were in 
the South Florida area). 


' According to its April 1996 statement on Fraud and Abuse Activities, HCFA stales that it: 
...has focused special attention upon assuring the careful enrollment of these 
providers and suppliers. For example, the National Supplier Clearinghouse 
C'NSC”) which monitors supplier ouollment, has established a national file on 
Che nation’s 140,000 DME suppliers. Using the file, NSC checks, among other 
things, whether applicants for supplier numbers have been sanctioned by the 
Inspector General. NSC also maintains a bank of information on related 
businesses of owners and on managing onployees whose names are linked to 
multiple suppliers. 
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Medicare consists of two parts: 

Part A provides premium-free coverage of the costs involved with hospitalization and 
certain follow-up services for individuals aged 65 years and over, as well as certain disabled 
persons. Part A also provides up to 100 day coverage of post-hospital skilled nursing facility care 
(“SNF”), home health services and hospice care.’ There currently are no cost-sharing 
requirements for home health care and limited charges for hospice care. The Part A program is 
financed primarily through payroll taxes levied on current workers and their employers. Income 
from these taxes is credited to the Hospital Insurance trust fund maintained by the Department 
of the Treasury. 

Part B, which is financed through a combination of beneficiary premiums (25%) and 
general revenues, is a supplementary medical insurance program covering physician services and 
related services and supplies. Specifically, Part B provides coverage for a complementary set 
of health services including physicians’ services, laboratory services, durable medical equipment, 
outpatient hospital services and other medical services. Beneficiaries are subject to cost-sharing 
charges for most services under Part B. That is, the program generally pays 80% of Medicare’s 
fee schedule or other approved payment amount after the beneficiary has met the annual $100 
deductible. The beneficiary generally is liable for the remaining 20%. 

In essence, in lieu of a massive public sector bureaucracy, HCFA administers Medicare 
largely through an administrative structure of claims processing contractors. Under the Medicare 
Program, insurance companies — like Blue Cross and Blue Shield, Travelers, and Aetna - process 
and pay claims because of their expertise in perfonning these functions. As Medicare contractors, 
these companies use federal funds to pay health care providers and beneficiaries and are then 
reimbursed for their administrative expenses incurred in performing the work. Generally, 
intermediaries are the contractors that handle Part A claims submitted by institutional providers 
{viz., hospitals, skilled nursing facilities, hospices and home health agencies) and carriers are 


* Patients must pay a deductible (S760 in 1997) for each hospital admission that begins a benefit period. 
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those handling part B claims (v/z., physicians, laboratories, equipment supplier, and other 
practitioners). Over the years, HCFA has consolidated Medicare operations and the number of 
contractors has fallen from about 130 to 70 in 1996, who together processed over 800 million 
claims in 1996. See GAO High Risk Series, Medicare (February 1997) at 15. This represents 
a 70% increase over the 1989 claim volume; during that same period, however, resources 
committed to claims review grew by less than 1 1 percent. Id. at 16. 

As of February 1996, the HHS Inspector General had excluded 8,830 providers from 
federal health care programs nationwide. Three exclusion categories — conviction for program- 
related crime, conviction for patient abuse or neglect, and license suspensions and revocations — 
accounted for 76 percent of these nationwide exclusions.*® 

B. The Health Insurance Portability and Accountability Act : Recent legislation — Title 
II of the Health Insurance Portability and Accountability Act, Public Law 104-191 (the 
“Kassebaum-Kennedy” Act, which is based on legislation introduced by Senator Cohen) — added 
new criminal health care fraud provisions, strengthened existing civil and criminal fraud and 
abuse provisions, and increased funding for new anti-fraud programs directed both at federal and 
private health care programs (though, as the GAO notes. Medicare safeguard funding, assessed 
on a per claim basis, remains below 1989 levels, adjusted for inflation). See GAO High Risk 
Series, Medicare (Febroary 1997) at 9. Title II adds new civil monetary penalties for fraudulent 
practices such as ‘\ip coding” and billing for unnecessary services (sections 204, 231); it increases 
certain Medicare and Medicaid program civil and criminal penalties, including raising most civil 


HCFA has taken an important step to reduce Medicare’s vulnerability to abusive billing and prevent 
fraudulent or excluded providers from continuing to bill the program. In May 1996, HCFA extended its existing 
system of physician identification numbers and registration procedures to new Medicare providers and suppliers. 
Medicare contractors are now required to verify professional and business license, certification, and registration 
information and billing agency and subcontractor agreements. Contractors must also check each owning and 
managing employee against the HHS Inspector General’s list of currently sanctioned providers and suppliers. GAO 
has identified problons with the completeness of this list, but believes if corrected, it could preclude fraudulent and 
incompetent (vovideis from billing Medicare. As of February 1997, HCFA was to assign new identification numbers 
(National Provider Identifiers) to every provider and supplier in the Medicare program and will require the use of 
these number for billing purposes. The numben will be unique to each provider or supplier and will slay with them 
as long as they participate in the Medicare program, regardless of relocations or changes in medical specialities. 
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monetary penalties from $2,000 to $10,000 per violation {id.)\ it extends certain Medicare and 
Medicaid fraud and abuse provisions to other federal health care programs (section 202). The 
Act also adds new health care fraud criminal provisions to Title 1 8 of the United States Code 
(section 217, crimi nali zing the disposition of assets in order to obtain benefits) and a new civil 
monetary penalty for physicians who falsely citify that an individual meets Medicare home 
health care requirements. 

Additionally, Title II establishes several new health care fraud initiatives including; (1) 
a Medicare Integrity Program authorizing contracts with private entities to cany out Medicare 
program audits (section 202) and utilization reviews and fraud reviews; (2) a new beneficiary 
incentive program to eitcour^^e individuals to report violations of Medicare and Medicaid fraud 
and abuse laws (section 203); (3) a fraud and abuse control program to coordinate federal, state 
and local law enforcement efforts against fraud in federal and private health care programs; and, 
(4) a health care fraud and abuse data collection program (section 201). The legislation also 
established a Health Care fraud and abuse expenditure account within the Medicare trust fund. 
Monies derived from the coordinated anti-fraud and abuse program from the imposition of fines 
and forfeitures, are to be transferred to this account from the Treasury and used to fund this anti- 
fraud effort. 

With the passage of the Kassebaum-Kennedy “insurance portability” legislation, the bill 
greatly increased federal funding for health-fraud enforcement: various anti-fraud units are getting 
$104 million from Medicare this year arKl the amount will jump to more than $200 million a year 
by 2002. Finally, Section 205 of the Act requires HHS, in consxiltation with the Attorney 
General, to issue written advisory opinions as to whether, inter alia, an activity or proposed 
activity constitutes grounds for the imposition of criminal or civil sanctions. 

The fee-for-service program covers most of Medicare’s beneficiaries - almost 90% or 33 
million individuals in 1996. Medicare’s managed care program covers a much smaller number 
of beneficiaries — nearly 5 million in 1996, which fall into two categories both of which are 
funded from the part A and B trust funds. The first category consists of risk contract HMOs 
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(cominising the bulk of managed care Medicare beneficiaries, 4 million). Here, j^ysicians, 
ho^itals, and other providers serving these HMOs’ enrollees do not submit a per-service claim 
for reimburseinenL Instead, th^ are paid by the HMO, which in turn is paid a monthly amount 
by Medicare for each beneficiary emolled. This amount is fixed in advance. In this sense, the 
HMO has a “risk” contract because regardless of what it spends for each enrollee’s care, the 
HMO assumes the financial risk of providing health care within a fixed budget. HMOs profit 
if their cost of providing services is lower than the predetermined payment but lose if their cost 
is higher than the payment. 

The second cat^ocy of managed care includes cost contracts and health care prepayment 
plans. Cost contract HMOs allow beneficiaries to choose health services fit>m an HMO network 
or outside providers. Health care prq»yment plans may cover only part B services. Together, 
they enroll fewer than 2 percent of the Medicare population. See GAO High Risk Series: 
Medicare (February 1997) at 14 & n.2. 

Son>e have suggested that the health ^stem*s moves to managed care arrai^ements will 
reduce the incentives and opportunities to commit fraud that exist under the fee-for>service 
system. However, a recent analysis suggests that although the types of fiaudulent activities may 
change, substantial opportunities for fraud and abuse will remain. Under a capitation system 
(vdiere a fixed monthly pa3mient is made per emollee) dishonest jmviders could falsify reports 
of patient encounters, treatment outcomes, arxl costs m attempts to di^^se under-treatments and 
thereby seek artificially to inflate future capitation payments. Di^nest providers also may 
record false enrollments in managed care plans funded by government programs." 


" The IG reported dial over the I984-I99S period, 7,795 individuals and 7SS entities were excluded fix>m 
the Medicare and Medicaid programs. As (rf* June 1995, 7202 had not been reinstated, I^SS were fully reinstated 
and 46 were classified as r ep e a t offenders. 

Diving the six-month period from April-September 1996, the IG imposed 1,151 sanctions in the form of 
exclusions or monetary penalties against individiials and entities that engaged to fraud and abuse of Medicare and 
Medicaid. About three quarters of the excluskms were based on coovictimi of pr ogram related crimes, conviction 
of controlled Mbstance manu&ctum or distribuioo, convictioa related to patient abuse ot loss of license to practice. 
Durii^ diis period, the government recouped S94 million through both the civil money penalty provisiems and the 
False Claims civil settlements relating to health care. 
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To be sure» the federal effort to combat Health care fraud has generated headline news. 
One May 1997 Wall Street Journal article quotes the head of the FBrs financial crimes unit, 
Charles Owens, as stating that “[w]e"ve seen escalating losses in the government’s health 
programs. It’s time to turn the tide.” The FBI now has 350 agents investigating the medical 
industry, up from 290 last October, with a caseload of over 2,300. And, over the years, the 
Subcommittee has had — as former SubaMnmittee Chairman Roth said — **...a longstanding 
interest in issues involving waste, fraud and ^use in our Nation’s health care system....” In 
February 1996, the Subcommittee held hearings on Improper Medical Billings by Hospitals 
Nationwide for Investigational Devices and Procedures, in 1994, it held hearings on and in 1995 
issued a Rqx>rt on fraud and abuse in certain Blue Cross/Blue Shield plans; in 1992 it published 
a report based on an 18 month investigation and five hearings into fraud in the insurance 
industry, particularly fraud in multi-employer sponsored health plans (vriiich concluded that “a 
class of insurance comment . . . bilk unsu^>ecting employers and employees of millions of 
dollars, leaving tens of thousands of working people with worthless insurance, unpaid medical 
bills, and in many instances, an inability to obtain future health care coverage”); in June and July 
1990 the Subcommittee held hearings on fraud and abuse in Medicare’s secondary payer program; 
and, in a prescient bearing and report, in 19SI, the Subcommittee examined the problem of 
extensive fraud in the home health care industry. Also, in 1976 the Subcommittee’s work 
exposed rampant fraud in the CHAMPUS ]at>gram. 


III. Fraud And Abuse: High Risk Industries & Practices 

A. The H<me Health Care Industry . Medicare’s home health care outlays have tripled 
over die past frve years to over $22 billion. See Wall Street Journal (May 7, 1997). However, 
acccvding to its March 1996 report, the GAO contends that ”[c]ontrols over the Medicare home 
health benefit remain essentially nonexistent . . . [ijew home health claims are subject to medical 
review and most claims are paid without quesdon.” Indeed, Bruce Vladeck, administrator of 
HCFA, told a House Subcommittee in Match 1997 that about tme-fourth of home health claims 
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may be spurious. See The Chattanooga Times (March 27, 1997) at A9.'^ And the GAO has 
concluded that most claims are paid without question. This is ironic, for the theory of home care 
was that money would be saved by keeping people out of more expensive hospitals and nursing 
homes. However, because agencies are paid for each visit they make and for as many as they 
make, this gives them an incentive to continue care, regardless as to whether it’s needed. 
Although physicians are supposed to approve treatment, they often do not check to see if it 
should continue. Indeed, some press accounts note that many physicians do not authorize 
treatment in the first place. 

Medicare reimburses home health agencies on a retrospective cost-based basis. This 
means that agencies are paid after services are delivered for the reasonable costs (as defined by 
the program) they have incurred for the care they |M‘ovide to program beneficiaries, up to certain 
limits. Cost-based reimbursement for home health has been criticized as providing few incentives 
for maximizing efficiency, minimiring costs, or controlling volume of services. It is cited as one 
of the reasons for the significant growth in home health spending since 1989. Spending has 
increased from $2.6 billion in 1989 to $18.1 billion in 19%, for an average annual rate of growth 
of 32%.'^ 

In one 1995 investigation, the HHS-IG found that in a review of 100 claims (representing 
2,068 home health services) 40 claims contained 846 services that did not meet Medicare 
guidelines. These included 25 percent of the claims for 466 services made to individuals who 
were not homcbound; 8 percent of the claims for 200 services which were not reasonable or 


In 1990 there were S,6S6 home health agencies partidpaling in Medicare; by 1996, there were more than 
9,800, serving around 7 million people. In Mardi 1997, the Administration proposed rules requiring ^encies to 
conduct criminal background cbedcs on b<Mne aides. 

Both Parts A and B of Medicare cover home health. Neither Pan of the [MDgram af^lies deductibles 
or coinsurance to coveted visks, «id beneficiaries are entitled to an unlimited number of visits as long as they meet 
el^ftnli^ criteria. Seetkm 1833(d) of Medkse law prohibits pt^roenls to be made under Pan B for covered services 
to the extent that individuab are also covered under Part A for the same services. As s result, the comparatively 
few persons vriio have no Part A covers are the only beneficiaries for whom payments are made under Pan B. 
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necess^; 5 of the claims for 127 services not provided; and 2 percerU of the claims for 

53 services which physicians denied authorizing. Some other examples: 


• One Florida home health care agency billed Medicare $84,000 for gourmet 
popcorn, $140,000 for an airplane, $14,000 in company logo emery boards and 
$5,000 to lease a BMW for the owner’s son. 

• In February 1996, Robert “Jack” Mills, CEO of ABC Home Health Services, 
Inc., one of the nation’s largest home-health chains, was convicted for his 
participation in a large Medicare fraud case. Fraud examiners said that Mills 
billed Medicare for more than $14 million in false expenses, including jewelry 
and a luxury beach house. 

• In another case, five people in California who allegedly were caring for 
relatives were paid government funds for nearly a year until it was discovered 
the relatives were already deceased. The care givers also were beneficiaries 
of otl«r government programs. 

• According to a Chattanooga Times story one Florida company (St, Johns 
Hcane Health Agency of Miami Lakes) billed Medicare $26 million for visits 
it never made. In fact, about 75 percent of the company’s 1993 claims were 
for visits never made or for visits to people who were not homebound or on 
behalf of doctors who had not authorized the expense, as Medicare requires. 
See Chattanooga Times (March 27, 1997) at A9. 


Indeed, die HHS-IG and GAO have determined that a number of home health entities are 
nothing more than shell companies that move from state to state, once law enforcement catches 
on to them. To date, HCFA has not devised an efricacious means of tracking those entities or 
the individuals that devise them. The root of the problem is that seemingly anyone who wants 
to become a ‘home health care’ {xovider can becc»ne so, as certification from HCFA appears very 
easy. This is clearly an a-ea where HCFA needs to do a better job. 


S<»ne senrible national standards for all home-care agencies and individual practitioners 
could help to ensure that a home-care worker is trained to provide proper patient and elder care. 
Some states have no set guidelines regarding the qualifications necessary to start a home-care 
agency. However, other states are beginning to take action against home-care and elder fraud. 
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The Maine Department of Human Sovices, for instance, will be introducing proposed legislation 
on crimes against the elderly in an i^xx)ming legislative session and is working with other state 
agencies to find and prosecute instances of elder abuse, neglect and exploitation. See “Home 
Care Fraud: The Emerging Epidemic”, The White Paper (March/April 1997) at 43. Possible 
national standard legislation could include: 


• Sui^rting legislation requiring licotsure and criminal background checks and 
cruninal bad^round checks for all home*care workers. Rhode Island already 
has begun to combat elder fraud by requiring criminal backgroimd checks as 
a precondition of licensing home>care workers. 

• Revising wntten documentation to more clearly state rules regarding home care 
under Medicare, Medicaid, and [vivate insurance policies so that consumers are 
informed of any limitation in their home-care coverage. 

• Exhorting consumers to create a safe home-care environment, to monitor 
carefully all home-care workers, and to safeguard all valuables and financial 
records. 

• Supporting new laws requiring all consumers to have a financial interest in the 
payment of home-care services. This can be accomplished in several ways, 
such as setting a limit on tite number of visits or having a co-payment system 
in Mdiich the consumer shares the cost of home care with the insurer. 

• Requiring all home-care workers to sign time sheets that include arrival and 
departure times. These tune sheets also should be signed by the consumer or 
their representative. 

• Reimbursing home-care providers on a flat-fee basis and not a cost-plus 
system. A bid system also could be used to reduce costs by competition. 
Indeed, a prospective payment system for home heaUh care may be part of the 
Reconciliation bill. 


A major two year effort launched by HHS in May 1995, known as Operation Restore 
Trust C‘ORT”), focused on five stales (California, Florida, Illinois, New York and Texas), which 
together account for 40 percent of Medicare beneficiaries. The project targeted three areas the 
IG has identified with systemic fraud: home health agencies, nursing hontes and durable medical 
equipment suppliers. ORT coordinated enforceroent activities by federal and state government 
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representatives and exposed the pervasiveness of fraud in the home health care industry. See 
CRS Report to Coitgress: Health Care Fraud: A Bri^ Summary of Law and Regulations (January 
24, 1997) at 3-4.'* Additionally, the IG and Department of Justice have established a pilot 
voluntary disclosure program by which home health and nursing home providers and suppliers 
in the five states may come forward with frill disclosure of potential fraud and abuse, and, by 
doing so, minimize their exposure and avoid exclusion. 

The Pennanent Subcommittee on Investigations anticipated and exposed the skein of the 
home health care industry and its susceptibility to fraud. In fact, the Subcommittee’s 1991 
Report findings remain qjposite. These include the finding: 

• “...that the current retrospective cost reimbursement system, as it applies [to 
the home health industry] lends itself to fraud, waste and abuse. It provides 
no incentive for home health agencies to contain costs.” 

• “...intermediary audits ^X'ovide the first line of defense against excessive and 
inflated costs.” 

• “...HCFA has failed to make adequate use of the authority jmvided it to 
terminate home health agencies or otherwise i^eclude individuals from 
participation in the home health care program.” 

B. VprCcdmg : Under the Kassebaum-Kotnedy Act, a number of changes were made to 
the Medicare and Medicaid civil monetary penalty provisions, generally found in Section 1 18A 
of the Social Security Act. These changes include: the Medicare and Medicaid program 
provisions providing for civil monetary penalti^ for specified fraudulent activities are made 
applicable to similar violations in other health care programs funded by the federal government, 
such as CHAMPUS. Civil monetary penalties are increased from $2,000 to $10,000 for each 
item or service involved Two new violations are added to the list of prohibited practices. One 


The IG reports that as of September 30, 1996, 49 criminal convictions, 44 civil actions and 3S 
indictments were obtained under the ORT operation and that 132 providers were excluded from Medicare and 
Medicaid and that more than S70 million in fines, recoveries and civil rfamagK were obtained. 
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is for a practice called “up coding”, whereby a provider engages in a pattern or practice of 
presenting a claim for an item or service based on a code that a person knows or should know 
will result in greata* payments than qjpropriate, and the other involves the submission of a claim 
that a provider knows or should know is for a n^ical item or service which is not medically 
necessary. Also prohibited under the civil monetary penalty provisions are certain offers of 
remuneration to individuals eligible for Medicare Medicaid to influence those individuals to 
order or receive items or services from a particular provider or supplier where the item or 
services are reimbursable under Medicare or Medicaid. Also amended is the definition of the 
level of intent associated with fraud violations punishable by civil monetary penalties. Under the 
new standard, similar to the False Claims Act, a person is subject to such penalties if the person 
“knowingly” presents a claim that the person "*knows or should know" falls into one of the 
prohibited categories. Some recent examples of up coding and billing fraud include: 


• In the largest criminal probe of health care by the Federal Government, in July 
1994, NME ~ Che owner and opener of a national chain of ho^itals — settled 
criminal and civil health care fraud allegations. It agreed to pay $33 million 
(the largest ever imposed in a health care fraud case) and $324.2 million in 
civil damages and penalties for harm to Medicare and CHAMPUS. The 
investigation found that NME psychiatric hospitals paid kickbacks to doctors 
aiKl others as incentive for referring p^ients to the ho^itals The investigation 
also found that the NME psychiatric hospitals performed unnecessary hospital 
admissions and treatments, hospitalized patients longer than necessary to 
exhaust insurance coverage, billed multiple times for the same service or for 
services not rendered and billed Medicare for the kickback payments. 

• On September 19, 1996 Coming Clinical Laboratories in New Jersey and 
Unilab Corporation in California, agreed to pay $11 million to the Federal 
Goveniment to settle allegations that they submitted false claims to Medicare 
and CHAMPUS. Under the agreement. Coming will pay the Government 
approximately $7 million and Unilab will pay the Government about $4 
million. The settlement resolves a civil suit filed in the District of New Jersey 
that focused on numerous regional labs operated by Coming and Unilab across 
the country. An investigation found that from 1990 to 1993, Coming and 
Unilab submitted false claims by billing for additional hemoglobin indices 
whenever a doctor ordered a “complete blood count” or “retie count” even 
though the additional indices were not ordered by doctors and were not 
medically necessary. 
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On November 21, 1996, the nation’s largest clinical laboratory, Laboratory 
Corporation of America Holdings (LABCORP) agreed to pay a total of $187 
million to resolve charges of making false claims. LABCORP was charged 
with charging for two types of cholesterol tests, when physicians were only 
calling for one. IDoctors were led to believe there would be little or no 
additional cost for the extra tests while, unknown to the doctors, the 
laboratories billed the health care programs the full price for the extra tests. 

One of the nation’s largest physician staffing companies, EmCare, which 
provides staffing and other services for emergency treatment at hospitals at 
various locations throughout the country, agreed on May 22, 1997 to pay the 
U.S. Government and various states $7.75 million to settle allegations that it 
overcharged several Federal health care programs millions of dollars. Those 
payments stemmed from false claims that EmCarc’s billing company, 
Emergency Physicians Billing Service, in submitting bills on behalf of EmCare 
for services provided at EmCare facilities, engaged in up coding, billed for the 
same services twice and billed for services not provided. The inflated billings 
were submitted to Medicare, Medicaid and CHAMPUS and private insurance 
companies. 

As reported in the May 30, 1 997 The Wall Street Journal, a former manager 
of three Columbia/HCA Health care Corp. hospitals (a corporation that owns 
343 hospitals) stated that the corporation has a “score card” that rated and 
ranked each hospital each month on nearly a dozen measures from the cost of 
supplies to number of surgeries. One index, allegedly prodded hospitals to 
in^te Medicare charges. Moreover, the article reports allegations by a former 
CEO of a Columbia hospital stating that “he was told to try to ensure that 
100% of his Medicare patients were coded as having complications.” At 
another Kentucky hospital. Lake Cumberland, CFO Marvin Mayfield said 
Columbia’s Medicare complications goal was “97% or 98%”. A few days 
later, Columbia produced other executives who denied the company set any 
goals for Medicare complications. Columbia’s Southwest hospital in 
Louisville tracked, each month, what percentage of its Medicare cases had 
complications. In February and April of 1996, Southwest scored a perfect 
100%; in other months it manned to claim complications in 95% to 98% of 
Medicare cases. 

In February 1997, SmithKline Beecham agreed to resolve charges of Medicare 
billing fraud by paying $325 million. Like the Coming case, SmithKline was 
alleged to have billed for tests that vs^re not requested or performed, paying 
kickbacks to doctors in exchange for their Medicare business. 
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C. Durable Medical Eauipment : As the HHS-IG concedes in its September 1996 
Semiannual Report, “[t]he [Durable Medical Equipment] DME industry has consistently suffered 
from waves of fraudulent schemes in which Medicare or Medicaid is billed for equipment never 
delivered, higher-cost equipment than that actually delivered, totally unnecessary equipment or 
supplies, or equipment delivered in a different State from that billed in order to obtain higher 
reimbursement.”'* Admittedly, the DME industry is a lucrative one: Medicare’s 1995 DME 
expenditures topped $3.1 billion and medigap policies or beneficiaries picked up another $900 
million. One of the principal problems is that th^e is a wide variation between high and low end 
(e.g., catheters) DME pxtxlucts in HCFA’s fee schedule, but that fee schedule is set on the median 
price and does not account sufficiently for variations in quality. The incentive for suppliers is 
to provide low-end products and charge median to high-end prices. This is a big problem 
because HCFA doesn’t know what the patient is actually getting. 

According to a November 1995 GAO Report entitled FRAUD AND ABUSE: Medicare 
Continues to be Vulnerable to Exploitation by Unscrupulous Providers: 

...[cjertain characteristics of the Medicare program and the way it is administered 
create a climate ripe for abuse by uoscnq)ulous providers. For many supplies and 
services. Medicare reimbursement far exceeds market rates. And providers are 
allowed to participate in the program widiout sufficient examination of their 
qualifications and their business and professional practices. 

In that same November 199S report, the GAO stated that it repeatedly has emphasized 
“the importance of ‘upstream’ controls that avoid reimbursement for inappropriate or inflated 
claims for health care services and supplies. However, these controls will never supplant — 
though they do reduce - the need for enforcement of laws and regulations targeting abusive and 
fraudulent providers. These ‘downstream’ activities serve the dual purpose of punishment and 
deterrence.” 


Duj^le medical equipment, as the phrase connotes, are items that can withstand repeated use and include 
oxygen equipment, hospital beds, wheelchairs and other equipment that physicians prescribe for home use. 
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Among the factors contributing to the persistence of fraud and abuse in the DME area are: 
(1) the fact that Medicare continues to pay above-market rates for many services (which 
encourages oversupply) and (2) the fact that Medicare does not adequately screen providers for 
credibility. As to the first point, the GAO cites the following examples: 


Two officers of durable medical equipment companies in Florida each were 
excluded for 20 years afier being convicted of participating in a scheme to 
defraud the Medicare program. The companies provided liquid nutritional 
supplements to Medicare beneficiaries who did not need them. In order to get 
paid by the Medicare program, the companies paid fees to several doctors to 
sign the certificates of medical necessity (CMNs) authorizing the supplements 
even though these doctors never examined the beneficiaries. Once the 
companies had the CMNs, they billed Medicare about $400 a month for 
nutritional supplements and $250 a month for tubal feedings. Exclusions were 
previously impose against others involved in this scheme, based on their 
convictions. 


• Five clinical labs (to which Medicare paid over $15 million in 1992) have 
been under investigation since early 1993 for the alleged submission of false 
claims. The labs’ mode of operation was to bill Medicare large sums over 6 
to 9 months; whenever a lab received inquiries from Medicare, it went out of 
business. 

• A Georgia Medicare DME contractor reported that the program authorized a 
company to bill the therapy services even though it had no salaried therapists 
and was essentially a storefront office operated by one clerical employee. The 
shell company billed Medicare for sorvices }^vided to musing home residents 
through two therapy agencies with which it subcontracted. The company’s 
contractual relationship with the nursing home residents through two therapy 
agencies with Nvhich it subcontracted. The company’s contractual relationship 
with the nursing home entitled it to add to its claim an SO-percent markup over 
what the company paid the therapy agencies. As a result, a company that 
appeared to exist solely for the purpose of billing Medicare added in 1 fiscal 
year about $135,000 in administrative charges to the costs of the therapy 
services. 

• Another shell DME company GAO identified had no staff. Simply by creating 
a paper organization with no office space or employees, an entrepreneur added 
$170,000 to his Medicare reimbursements over a 6-month period. The 
entrepreneur simply reorganized his nursing home and therapy businesses so 
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that a large portion of his total administrative costs flowed through the shell 
company and could thus be allocated directly to Medicare. 


Second, the GAO concluded that abuses persist because of inadequate detection, pursuit 
and punishment of offenders. Claims monitoring often fails to detect over-priced or over-utilized 
services. In fact, even where controls exist to signal billing aberrations, many cases simply are 
not investigated. As of 1995, less than one quarter of one percent of Medicare spending went 
toward diecldng for erroneous or unnecessary payments.** As part of HCFA’s Operation Restore 
Trusty HCFA asked all contractors (i.e., insurance companies that process claims) to screen claims 
that represent unusually high doliar/volume of services and is compiling a comprehensive 
collection of “common sense" edits to be installed in the contractors' processing systems.” This 
project apparently is on-going and it is unclear when it will be completed; they should be 
questioned on this issue. 


Payments for medical supplies are made under either of Medicare’s two parts. Part A 
medical supply claims (submitted by hospitals or other institutions such as nursing homes or 
home health agencies) are paid by 43 local fiscal intermediaries. Medical supply claims 
submitted by noninstitutional providers such as {^ysicians or medical supply companies, are paid 
by carriers. Thus, the same supply can be billed to Medicare for an individual under two 
completeiy different payment systems, one for Part A and another for Part B. Under Part A, the 
payment is generally made on the basis of reasonable costs. Under Part B, the payment is made 


' The Secretary of the HHS has the authmity to exclude health care providen from Medicare and has 
delegated this authority to the Inspector General. Program exclusion is mandatory following convictions for 
Medicare or Medicaid program-related crimes or for patient abuse and neglect. Under other conditions, the Inspector 
General can exercise judgment as to whether exclusion is af^Hopriate. According to the GAO, very few companies 
or odicr entities are excluded from the program: over the past 10 years, 90 percent of the exclusions have targeted 
individuals. See FRAUD AND ABUSE: Medicare Continues to Be Vulnerable to Exploitation by Unscrupulous 
Providers (November 1995) at II n.l4. 

Since it was initiated in March 1S>95, Operation Restore Trust has resulted in 49 criminal convictions. 
44 civil actions and 38 indictments. Additionally, over 130 providers have been excluded and the IG has identified 
a total of more than $70 million in fines, recoveries, seRlements and civil monetary penalties owed to the Federal 
Government. 
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using a fee schedule established by HCFA. Historically, Part B fraud and abuse have plagued 
Medicare, and HCFA recently has reformed its operations. In October 1993, acting under 
specific statutory authority (42 U.S.C.§ 1395ra(a)(12)), HCFA consolidated Part B carrier claims 
processing responsibility for DME; prosthetics; oilhotics; and medical supplies, including surgical 
dressings, from 32 local carriers to 4 regional carriers. These carriers commonly are referred to 
as DME regional carriers (“DMERCS”). Through the use of these specialized regional carriers, 
HCFA hopes to achieve greater efficiency and accuracy in claims processing and also to reduce 
the variations in payment and coverage policies. They should be questioned on whether, in fact, 
they have achieved greater cificicncy. Additionally, all claims must now be submitted to the 
carrier serving the area where the beneficiary resides. This change was meant to eliminate the 
ability of suppliers to engage in carrier shopping. Previously, suppliers could simply establish 
an address — often just a post office box -- in the area served by the carrier with the most 
generous reimbursement rates and coverage policies and submit all bills to that carrier, regardless 
of where the beneficiary lived. 

Legislation introduced by Senator Cohen and signed into law in October 1994 reformed 
certain aspects of the Medicare DME payment system, including requiring suppliers of medical 
equipment to meet strict standards and disclosure requirements in order to obtain and renew 
provider numbers, so that inferior suppliers can be kept out of the system and detected more 
easily and prohibiting Medicare from issuing more than one billing number to a supplier (with 
limited exceptions). It would be interesting to know from HCFA and HHS IC as to whether, in 
light of these reforms, there has been a measurable and commensurate reduction in fraud and 
abuse. 


The GAO found that Medicare contractors repeatedly process, without questioning, claims 
that later pvove to be fraudulent or abusive. For example, as reported by the IG, Medicare paid: 

• An estimated S20 million in claims for unneeded nutritional supplements and 
feeding kits; 
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• Approximately $5.2 million in claims for oxygen concentrators, nebulizers, 
medications, and tests either not needed or not delivered; 

• Approximately $500,000 in claims for unneeded transcutaneous electrical nerve 
stimulators; and 

• $7 million in claims for orthotic body jackets that should not have been paid. 


According to one GAO report, “[f]iscal intemediarics pay medical supply claims without 
knowing specifically \^t they are being asked to pay for on behalf of beneficiaries. The claims 
submitted by providers have no detailed information that would allow fiscal intermediaries to 
assess the claims’ reasonableness. This lack of detail exists because HCFA guidance allows 
providers to bill all medical supplies under 1 0 broad codes; billed items are not listed by type or 
amount.” GAO Report: Medicare: Excessive Pigments for Medical Supplies Continue Despite 
Improvements (August 1995) at 5. (For instance, equipment of disparate price and function as 
a $21,437 pacemaker and a 75 cent sterile spoi^e often are recorded imder code number 270). 
The GAO concludes that ‘^Inless fiscal intennediaries identify these claims for review and request 
additional documentation before payment, they will pay for the claims without knowing what the 
specific purpose was or whether it was covered or medically necessary.” Id. 

In fikct, during a one-month trial period, the GAO reached disturbing conclusions as to the 
extent of fraud and ^use in the medical supplies industry. During the trial, the CAO requested 
the fiscal intermediary to obtain the medical records and itemized list of supplies supporting SS 
high-dollar medical supply claims submitted by 3S providers during the one-month period. All 
of these claims initially had been processed without any review. The results of the fiscal 
intermediary’s subsequent review are as follows: 

• 89% of the claims for which documentation was received and reviewed (42 of 

47) should have been totally or partially denied. 


Almost 61% of the dollars tNlled for medical supplies should have been denied 
for various reasons, including, among others, the fact the items were not 
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medically necessary, or wctc items not covered by Medicare or covered as part 
of routine or administrative costs. 

• 45% of the claims for which documentation was not returned was subsequently 

denied. 

Additional examples of abuse include: 


• At least four suppliers regularly billed Medicare for 30 or more drainage 
bottles per month for each benejficiary. This is 90 times more than the 
proposed standard of one bottle every 3 months. The number of drainage 
bottles billed by these suppliers was 79% of all bottles billed to the regional 
carrier. 


• One supplier billed Medicare an average of nine urinary leg b£^ per 
beneftciary a month. For some b^teficiaries, the supplier billed for one leg 
bag a day or 15 times more than the jMoposed standard of two leg b^ a 
numth. In total, this supplier billed Me^care for over 50,000 leg bags or 21 
percent of all leg bags billed to the regional carrier over 15 months. 

For certain DME items ~ but not for surgical dressings and other medical supplies — the 
Secretary of HHS may adjust prices that are inherently unreasonable. See 42 U.S.C. § 
1395m(aX10XB). In these cases, the authority is very limited and involves a complex set of 
procedures that Is very time consinning. For example, it took HCFA nearly 3 years to reduce 
the fwice it was paying for home blood glucose monitors from a nationwide range of SI 44 to 
$211 to $58.71, even thou^ they were widely available for about $50 and, in some cases, 
provided free as a means of obtaining cust<Mner$ for the disposable items associated with this test 
equipment. Because of the time and resources involved, HCFA only uses this process for one 
item at a time." Query as to whether HCFA has tabled any legislative proposals to reform the 
current system. 


" In its 199S Report, the GAO recommended that the HHS Secretary direct the Administrator of HCFA 
to: (1) requke that bills submitted to fiscal intermediaries itemize supplies; (2) develop and implement prepayment 
review policies as part of the process of implementing any new or expanded Medicare coverage; and (3) establish 
procedures to prevent duplicate payments by fiscal intermediaries and cvricn. GAO Report: Medicare: Excessive 
Payments for Medical SuppUes Continue Despite Improvements (August 1995) at 13. 
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D. The Nursine Home fn/bivtry: The HHS-IG’s office offen expresses its concern about 
fraud and abuse in the nursing home industry and for good reason: the opportunities for fraud are 
abundant because there are a multiplicity of providers who deliver services to captive 
beneficiaries, yet no single individual or institution is held responsible for managing the 
beneficiary’s care and ensuring that only needed services are delivered. Indeed, many of the 
incentives run in quite the opposite direction. 

Medicare Part A covers inpatient care in a hospital or skilled nursing facility and home 
health or hospice care. The care in skilled nursing facilities that Part A covers — for which 
Medicare paid an estimated SI 1.3 billion in 1996 (up from $6.6 billion in 1995) -- is limited to 
relatively short stays (up to 100 days) for patients who need daily skilled care following 
hospitalization. Most elderly people in nursing facilities do not qualify for Part A coverage. 
Although the resident may be paying for the nursing home. Medicare Part B covers critical 
ancillary services and supplies such as physician services, outpatient hospital services, durable 
medical equipment, and various other health services. Although the vast majority of Medicare 
patients in nursing facilities do not require skilled nursing care, they are entitled to the full range 
of services and supplies covered by the Medicare part B program when Part A docs not pay for 
the nursing facility services themselves. This care is usually billed directly to Medicare by the 
providers who serve these patients. In 1995, Medicare paid an estimated $5-5 billion for services 
and supplies furnished to patients in nursing facilities.'* 

According to a January 1996 GAO report entitled Providers Target Medicare Patients in 
Nursing Facilities, fraudulent and abusive billing practices such as billing Medicare for 
unnecessary or undelivered services or misrepresenting service to obtain reimbursement “are 
frequent and widespread”. This is so because: 


'* HCFA contracts with insurers such as Blue Oo$$ and Blue Shield plans, Aetna, and The Travelers 
Insurance Company, to prxKsss and pay claims submitted by providers. These contractors referred to as carriers 
under Medicare part B ~ are responsible for the monitoriiig and analysis of claims both before and after payment 
to ensure that Medicare dollars are used to pay only reasonable and necessary claims. 
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...[sjeveral features make Medicare beneficiaries in nursing homes an attractive 
target for fraudulent and abusive activity. First, because a nursing facility locates 
individual Medicare beneficiaries under one roof, unscrupulous billers of services 
can operate their schemes in volume. Second, in some instances, nursing facilities 
make patient records available to outside providers who are not responsible for the 
direct care of the patient, contrary to federal regulations which prohibit such 
inappropriate access. In such cases, nursing facilities -- however inadvertently -- 
enable exploitative providers to obtain the information on Medicare beneficiaries 
that they need to bill Medicare. Third, under HCFA’s provisions for 
reimbursement, providers can bill Medicare directly, without the nursing facility 
or attending physician affirming whether the items were necessary or provided as 
claimed. Nor is the scrutiny at the claims processor level adequate . . . Finally, 
even when Medicare detects abusive billings and seeks recovery of unwarranted 
payments, it often receives little repayment fiom the wrongdoers who either go out 
of business or deplete their resources so that they lack the resources to repay the 
funds. 


The rub of the problem is that under Medicare, neither the nursing facility nor the 
physician ensure that services and supplies outside providers claim to have furnished to 
beneficiaries in nursing facilities are in fact necessary and actually provided. Indeed, 
“independent providers and suppliers can bill Medicare directly for services or supplies without 
the knowledge of the beneficiary or the facility and companies that provide therapy are able to 
inflate their billings.” (GAO Report, Nursing Homes: Too Early to Assess Ne-w Efforts to Control 
Fraud and Abuse, Testimony of Leslie G. Aronovitz (dated April 16, 1997) at 3). And the GAO 
has concluded that HCFA’s provisions for reimbursing providers of these part B services and 
supplies furnish little early warning of egregious over-utilization or rapid increases in billings - 
the telltale signs of fraud and abuse. 


Thtis, services provided to Medicare beoeficiaries in nursing facilities offer a target of 
opportunity for the fraudulent schemes and billing abuses of the dishonest provider. In its studies 
of the nursing home uidustry, the GAO has documented numerous instances of fraud and abuse, 
including Medicare paying a nursing facility $4.3 million for heart monitoring services that were 
not actually delivered; a supplier billing Medicare for ostomy, enteral and surgical dressing 
supplies that it had not delivered; forging the attending physicians’ signatures on the certificates 
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of medical necessity using samples of signed orders found in patients’ files. (This case involved 
about 4,000 claims totaling about $1.5 million). 


A critical flaw in the current system is that although federal requirements call for nursing 
facilities to perfonn numerous tasks to monitor and meet patient care needs, there are no similar 
requirements to monitor claims submitted directly to Medicare for services or supplies provided 
to nursing facility patients. (Jan. 1996 GAO Report at 6). Nursing facilities generally do not 
have the in-house capability to provide all the services and supplies to meet the needs of the 
facilities’ patients. Provider representatives typically mter nursing facilities and offer to handle 
the entire transaction — from reviewing medical records to identifying those patients their 
products or services can help, to billing Medicare — with no independent involvement by nursing 
facility staff. Indeed, GAO has noted that some facilities allow providers or their representatives 
to review patient medical records despite federal regulations that prohibit such unauthorized 
review. 


Although carriers employ a numbo^ of effective automated controls to prevent or remedy 
some inappropriate payments, such as suspending claims for further review that do not meet 
certain conditions for payments, the GAO has found typically that outlandish charges go 
unquestioned. And many carriers reviewed by the GAO had not put any “triggers” in place that 
would halt payment when cumulative claims exceed reasonable thresholds." Some examples: 


• One physician improperly billed $350,000 over a two year period for 
comprehensive i^ysical examinations of residents without ever seeing a single 
resident. The physician also falsified records to indicate that nonexistent 
services were rendered. 


For instance, one supplier submitted claims to a Medicare carrier for surgical dressings furnished to 
nuning facility patients. In the fourth quarter of 1992, the carrier paid the supplier S2 1 1 ,900 for surgical dressing 
claims. For the same quarter a year later, die contractor paid this supplier more than S6 million without becoming 
suspicious deqiite a 2,800-pefcent increase in the amount paid. In another case, a carrier’s payments for a supplier’s 
body jackrts claims averaged about S2,300 per quarter for five consecutive quarters, then jumped to S32,000, 
S95,000, S23S,000 and S889,000 over the next four quarters, with no questions raised by the carrier. 
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• A psychother^ist working in nursing facilities manipulated Medicare billing 
codes to charge for three hours of therapy for each resident when, in fact, he 
spent only a few minutes with each resident. 

• A company providing mobile x-ray services repeatedly made visits to nursing 
facilities and billed the Medicare for tw«) x-rays when in fact only one film 
was taken. 

• In California, a former nursing home owner was ordered to pay more than 
$10.5 million for submitting over 7,000 false claims relating to a multimillion 
dollar Medicare fraud scheme. He billed Medicare for nonexistent medical 
supplies for his nursing homes and filed cost reports with false expenses. He 
attempted to conceal the scheme by supporting the cost reports with falsified 
medical records and fabricated invoices. He was sentenced earlier on the 
criminal aspect of the case to 1 1 years and 3 months imprisonment and 
ordered to pay $3.5 million in restitution. The amount of damages ordered to 
settle civil liabilities was treble the amount of restitution ordered. Medicare 
payments to the nursing homes were suspended. 

• As a result of a joint investigation by the IG and FBI, a DME corporation 
agreed to a $3.6 million settlement. The corporation, a shell company with a 
Pennsylvania address, was established by a New York DME supplier solely to 
bill Pennsylvania’s Medicare carrier for prosthetic and orthotic supplies 
provided to nursing home beneficiaries in New York. As a result of this 
billing arrangement, the corporation was overpaid $1.1 million over a 3-year 
period. As part of the agreement, the supplier will implement a corporate 
compliance plan. 

The GAO has proposed at least two options to rectify fraud and abuse in nursing homes, 
both of which would require changing the way Medicare reimburses Part B services and supplies 
provided to nursing facility patients: 


Unified billins bv the nursim fadlitv : under this approach, the nursing facility 
would bill Medicare for all services it has authorized to furnish to patients, 
whether payment is sought from Part A or B. This would be the case whether the 
facility provided the care itself or contracted for the services or supplies to be 
provided by someone else. Outside providers would be prohibited from billing 
Medicare directly and would, in effect, have to have agreements with nursing 
homes. By contrast, under the current ^stcm, outside providers can bill Medicare 
directly, without scrutiny by anyone where the care is delivered. Unified billing 
by the nursing facility would make it easier for Medicare to identify all the 
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services furnished to residents, which in turn would make it easier to control 
payments for those services. 

Ca pping Pavmenis : An alternative to paying on a fee-for-service basis as Medicare 
now does is to pay a &ced amount per beneftciary. This approach mirrors the 
payment method Medicare uses to reimburse most HMOs. As with HMOs, 
Medicare would pay the nursing facility a fixed amount per month for all Part B 
services and supplies provided to each resident beneficiary. [This is known as 
capitation, N^^ereby Medicare pays HMOs a fixed amount per month for each 
beneficiary and this places the HMO at risk for health costs, giving them a 
financial incentive to control the use of services and avoid unnecessary care. 
HMOs may use their own staff of physicians and other providers to deliver care 
or may contract with individual providers or medical groups to deliver services.]^' 


In its September 1996 Report, the HHS-IG concluded that the Part B program in nursing 
homes is particulariy vulnerable to fraud, waste and abuse because payment rules and safeguards 
largely ignore the “special character” of the nursing home environment and the varied services 
and supplies ^^cb can be (X'ovided. Program vulnerabilities identified include the potential for 
duplicate payments by Medicare and Medicaid, lack of oversight by Medicare contractors, and 
questionable sqiplier or phyacian {xactices already documented in earlier studies. Significantly, 
ba^ on its review, OIG determined that no effective mechanism currently exists to ensure the 
appropriate payment of DME and other ancillary services under Medicare Part B for beneficiaries 
in nursing homes. 


According to its 1997 Work Plan, as part of Operation Restore Trust, the IG will identify 
and audit physicians with excessive visits to Medicare patients in skilled nursing facilities (SNF). 
Using computer screening techniques, the IG identified physicians in California with aberrant 
billing patterns for visits to SNF patients, such as an excessive number of visits in a given day 


The GAO’$ short-term recommendations to the Secretary of HHS are (I) to establish, for procedure 
billing codes by provider beneSciaty, threshotds for unreasonable aunulative levels or rates of increase in services 
and charges, and to require Medicare earners to implement automated screens that would suspend for further review 
claims exceeding those thresholds; and (2) to undertake dononstiation projects designed to assess the relative costs 
and benefits of alternative ways to reimburse nursing facilities for part B services and supplies; these alternatives 
should include such options as unified billing by the nursing f^ility and some form of capped payment. 
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and excessive visits to the same beneficiaries. Individual reviews will be conducted for those 
physicians with the most egregious billing patterns. 

E. “Unbundling " Billing Practices: The “72 hour” Rule : In 1995, the IG and the DOJ 
launched a national project to recover overpayments made to hospitals as a result of claims 
submitted for nonphysician outpatient services that were already included in the hospital’s 
inpatient payment under the iM-o^)ective payment system (PPS). Hospitals that submit claims for 
the outpatient service in addition to the inpatient admission are, in effect, submitting duplicate 
claims for the ouq^atient services. A prevalent pattern of abuse was identified through repeated 
IG audits of hospital for inpatient services under PPS. Prior to the inception of this project, the 
IG had issued four reports to HCFA identifying about $I 15.1 million in Medicare overpayments 
to hospitals caused by these improper billings. Essentially, the relevant statutory prohibitions 
forbid unbundling any service administered on or within three days of the date of admission 
regardless of whether the services related to the admission. See Generally 59 Fed. Reg. (January 
12, 1994) at 1655. 

This national project identified 4,660 hospitals that submitted improper billings for 
outpatient services. These hospitals will receive notification from the U.S. Attorney’s Office 
concerning the IG’s identification of erroneous claims and the facility’s potential exposure under 
the Federal Civil False Claims Act. The ho^itals will then be given the opportunity to enter into 
a settlement with the Government under which the financial exposure of the institution is 
substantially less than if pursued under the Act. Compliance measures to prevent and detect 
erroneous billing also are required under the terms of the settlement. As of September 1996, 
settlements have been executed with over 925 hospitals resulting in over $25 million in 
recoveries. Many of those hospitals argue that HHS has been arbitrary and capricious in its 
enforcement of this regulation and that the regulation is vague and ambiguous at best. The HHS- 
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IG states that the total anticipated recovery under this nationwide project is approximately $90- 
$ 1 1 0 million over the next 2 years from an estimated 4,446 ho^itals.^ 

F. The Oxygen Industry : In FY 1996, Medicare’s monthly rate per home oxygen patient 
was about $320. During the same period, the Veterans Administration C‘VA”) paid about $155 
per month per patient. On the basis of certain cost differentials between the two systems, the 
GAO concludes that the VA payment rate was about $200 per month or $120 less than Medicare, 
after the necessary cost adjustments between the two systems. 

Medicare’s eligibility criteria for the home oxygen benefit are quite specifrc. Patients 
must have an appropriate diagnosis, such as chronic obstructive pulmonary disease and clinical 
tests of arterial blood gasses and oxygen saturation levels that document the need for 
supplemental oxygen. Medicare pays a fixed monthly fee to cover all of a patient’s primary 
needs, regardless of the type of oxygen system supplied. The VA program and the Medicare 
program have the same eligibility criteria; but where the VA competitively procures oxygen 
supplies and services, Medicare, like a fee-for-service insurer, simply reimburses suppliers for 
services provided to ben^ciaries.^ Medicare does not directly contract for services with specific 
suppliers; therefore it cannot guarantee a fixed number of patients to any supplier. Rather, the 
Medicare providers themselves contract with oxygen si^liers and they were unwilling to disclose 
to the GAO what they were paying for oxygen. Hence the basic irrationality of the Medicare 
oxygen program: whereas oxygen price under VA system is essentially a volume (and thus cost) 
based method of deriving a fair market price, the Medicare program reimburses providers on a 


^ As the IG points out, one of the most important parts of this project is the stipulation in each settlement 
agreement that each hospital will assure compliance with proper billing for inpatient/outpatient services. 

^ Medicare payments for DME are based on a schedule methodology established by Congress in the 1984 
Omnibus Budget Reconciliaticm Aa. This statutory prescribed payment methodology does not consider changes in 
technology or any other factors impacting suppliers costs. In fact, the GAO has reported that if Medicare had paid 
the VA’s rate for oxygen, Medicare could have saved $500 million in FY 1996. 
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handsome fee-for-scrvicc basis, regardless of the actual cost the provider has incurred}* As the 
GAO notes, the VA’s competitive contracting process is attractive because it allows for 
economies of scale and, unlike the fee-for-service system, creates few incentives for abusive over- 
prescription and utilization. On the flip side, however, competitive bidding could adversely 
impact small businesses in less densely populated states. One solution to this concern, however, 
could be predicating any reforms on the basis of actual costs, thus entities in regions where actual 
costs are higher than average will receive a higher reimbursement rate. 

G. Billing Abuses In The Training of Residents : Under current law. Medicare pays 
teaching hospitals for its share of the costs of providing graduate medical education. Direct 
graduate medical education payments (direct GME) are based on a hospital’s per resident costs 
(i.e., resident and faculty salaries and fringe benefits, and overhead costs related to teaching 
activities) and the number of full-time-equivalent residents the hospital employs. Indirect costs 
are reimbursed through the indirect medical education (IME) payment adjustment. This 
adjustment is designed to compensate teaching hospitals for their relatively higher costs 
attributable to the involvement of residents in patient care and the severity of illness of patients 
requiring specialized services available only in teaching hospitals. The IME adjustment to 
Medicare’s hospital payments is currently increased approximately 7.7% for each 10% increase 
in a hospital’s ratio of interns and residents to beds. 

A nationwide initiative to review compliance with rules governing physicians at teaching 
hospitals (“PATH”) and other Medicare payment rtUes grew out of extensive work performed by 
the IG at the University of Permsylvania Hospital. That review focused on compliance with the 
Medicare rule that essentially prohibits staff physician billing in addition to resident billing unless 
the staff physician actively participated in the treatment (the “elbow-to-clbow” rule). The IG 


” As part of its study in comparing what the Medicare program pays for oxygen with what the VA program 
p^ the GAO discounted from the Medicare program the fact that, unlike its VA counterparts. Medicare suf^liers 
bear the administrative costs of processing certificate of medical necessity (which are not required under the VA 
system, which itself pre-approves each patient for home oxygen services) and billing patients for a 20 percent 
copayment. 
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found that not only was the institution not complying with this rule but that teaching physicians 
also were improperly up- coding the level of service provided in order to maximize Medicare 
reimbursement. This review resulted in the Government’s recovery of more than $30 million, 
including damages under the Federal Civil False claims Act As part of the negotiated settlement 
die re^wnsible parties also avoided program exclusion under IG authorities. In addition, also last 
year, Thomas Jefferson University Hospital ^eed to pay $12 million after an audit turned up 
false claims. (In a separate investigation, in April 1997 New York University Medical center 
agreed to pay $15.5 million to settle allegations that it filed false claims in connection with 
federal research grants.) 

The IG initiated the PATH project to determine whether and to what extent similar 
problems exist at other teaching hospitals. The nationwide PATH reviews focus on compliance 
with the Medicare rule and the appropriateness of service codes.^^ 

H. Marketing Abuses in the HMO InAuxtrv The GAO reports huge variations in 
complaint levels and disenrollment rates for Medicare-risk HMDs, and recommends that HCFA 
publish comprehensive comparative data to help people decide which HMO to Join. The study 
of HMOs in Miami and Los Angeles found a more than tenfold difference in annual 
disenrollment rates: Kaiser Permanente in Los Angeles with a 4 percent rate retained the most 
members while Foundation Health Plan topped the chart with a huge 42 percent disenrollment. 
Disenrollment rates are significant from a consumer protection standpoint because Medicare-risk 
enrollment continues to swell, as it has by 80 percent over the last two years. One GAO probe 


Active participation includes arrangement, at the hospital's or practice group’s expense, for an 
independ en t review conduct^ by a third party, using IG’s review protocol. A hospital must be an institution that 
receives graduate medical education payments under Medicare Part A and a group must be affiliated with such an 
mstiturton To receive the benefits of active participatioa in a PATH review, they must adhere to principles set out 
in the review protocol. 
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(a seven month investigation of Miami and Los Angeles HMOs) study found a 42 percent 
disenrollment rate at Los Angeles’ Foundation Health.^ 

HMOs enter into risk contracts with HCFA to provide Medicare-covered services to 
beneficiaries who enroll. Risk plans assume all the financial risk associated with providing 
Medicare-covered services to enrolled beneficiaries in return for a monthly per capita premium — 
the adjusted average per capita cost (AAPCC) payment — from HCFA for each Medicare 
beneficiary enrolled. The amount of these AAPCC-bascd payments varies by county. HCFA 
pays some HMOs on a cost-reimbursement basis, with these HMOs assuming no risk that fees 
will be insufficient to cover cost. 

Before an HMO can enter into a risk contract, the law requires that have at least 5,000 
commercial enrollees. An HMO serving primarily rural areas must have at least 1,500 members. 
In addition, the Medicare law’s “50-50 rule” states that no more than 50 percent of an HMO’s 
enrollment may be Medicare beneficiaries and Medicaid recipients. 

Medicare beneficiaries enrolled in a risk HMO face a “lock-in” requirement. Once they 
enroll, they must receive virtually ail their health care services through the HMO. If a 
beneficiary goes outside the HMO for any health care services, neither the HMO nor Medicare 
is required to pay the cost Exceptions are maik for emergency and similar type of care, which 
can be obtained anyvdiere in the country arxl for >»4uch the HMO should pay. A few risk HMOs 
now offer a “point of service” option through \^ch beneficiaries can receive certain services 
outside the plan’s network of providers but must pay more than for “within-plan” services. 

Medicare beneficiaries enrolled in HMOs can “vote with their feet” at any time and for 
any reason (disenrollment is generally effective tfie first day of the month following the receipt 

According to HCFA’s recently published r^ulations on physiciui incentive plans in managed care 
settings, HMOs with providers that have been determined to be at substantial Hnancial risk will be required to 
conduct a survey of cunent and recently disenrolled members. Plans that are not required to do a survey under the 
physician incentive regulations are not required to conduct a disenrollment survey. See Medicare Managed Care: 
HCFA Missing Opportunities to Provide Consumer Irtformation (April 10, 1997) at 9 n.lO. 
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of the beneficiary’s disenrollment request) and either switch plans or go back to fee-for-service 
Medicare. Thus, GAO recommends using a comparison of HMO disenrollment rates as an 
indicator of beneficiaries’ relative satisfaction with plans’ service, benefits, out-of-pocket costs, 
and quality. Although HCFA collects this inform^on, they do not systematically compare HMO 
disenrollment rates. HCFA contends that disenrollment statistics do not distinguish among the 
many reasons for voluntary disenrollment and therefore are not a good indicator of a plan’s 
quality. Howeva-, GAO contoids that they can save as a caution signal — particularly if the plan 
has a disenrollment rate that is substantially higher than its competitors. 

The HHS Inspector General widely di^minates information on excluded providers 
through monthly reports and periodic cumulative listings to various state and federal agencies so 
that they, too, will remove these providers from their programs. However, one GAO study 
concludes that HHS often has difficulty excluding providers who appear on the lists. First, the 
states have difficulty identifying individuals — such as nurses, pharmacists, or physicians — who 
are employed by hospitals, nursing homes, {rfiarmactes, and HMOs but that bill the program under 
the entity’s billing number. These providers, once sanctioned, can change employers or move 
to other st^es and potentially continue to provide services through federal health care programs 
without detection. Second, providers sometimes are not identified because states tend to use the 
IG’s monthly list for a onetime check against their active provider files. Thus, they may not 
review prior monthly lists. 


IV. Conclusion 

As the next step, subcommittee staff is planning on developing an investigative record 
focusii^ on the more problematic areas of the Medicare program, particularly the home health 
care and nursing home industries, the DME industry and hospital double billing. It is our aim 
to develop an illustrative record of fraud in abuse in these areas, thereby providing the 
groundwork for further hearings in the Fall. 
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GLOSSARY OF TERMS 


Health and Human Services 

Health and Human Services, Inspector General 

Health Care Financing Administration 

Skilled Nursing Facility (covered under Part A only; for 100 days 
following a hospital admission) 

Dur^le Medical Equipment (wheel chairs, beds, crutches, etc.) 
National Supplier Clearinghouse (monitors supplier enrollments) 
Prospective Payment System 
Graduate Medical Education 

Physicians at Teaching Ho^itals (Medicare pays teaching hospitals for 
its share of the costs of jMY>viding graduate medical education) 

Civilian Health and Medical Program of the Uniformed Services (the 
military’s health care system) 

Physicians can only bill for residents when physicians actively participate 
in the treatment. 

Provides premium-free coverage of costs involved with hospitalization 
and certain follow-up services for individuals 65 years and over as well 
as certain disabled persons. 

Provides supplementary coverage of costs involved with physician 
services and related applies financed through a combination of 
beneficiary premiums (25%) and general revenues. 

Contractors that handle Part A claims (hospitals, skilled nursing facilities, 
and home health agencies). 

Contractors that handle Part B claims (physicians, laboratories, and 
equipment suppliers). 

Practice of claiming an item or service based on a code which results in 
greater payment than appropriate. 

Duplicate claims. 

Ho^itals are prohibited frx)m billing any service administered during or 
within three days of the date of admission. 
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Senitc PermaMHt Subcommittee 
•a hnmstigattons 

BMIIIT# 8a. __ 

June Gibbs Brown 

Inspector General 
Department of Health and Human Services 


Good morning, Mr. Chairman. I am June Gibbs Brown, Inspector General of the Department of 
Health and Human Services (HHS), and I am pleased to report to you on our audit of the Health Care 
Financing Administration’s (HCFA) Fiscal Year (FY) 1996 financial statements. With me this 
morning is Joseph E. Vengrin, Assistant Inspector General for Audit Operations and Financial 
Statement Activities. 

My testimony today will focus on our extensive review of the correctness of Medic^e payments and 
the reliability of HCFA’s financial reports. Further details are provided in our report which is being 
released at this hearing. 

Before beginning my testimony, I want to acknowledge the coope^On and support we received 
during this audit fiom the Department and HCFA. A review of fids magnitude and complexity could 
not have been carried out without HCFA’s excellent cooperation and assistance in making available 
medical review staff at the Medicare contractors and the peer review organizations (PRO). We look 
forward to working with them again on the FY 1997 audit. Also, 1 would like to point out that this 
audit was performed in close cooperation with the General Accounting Office (GAO) due to 
HCFA’s significance in the consolidated financial statements of the Federal Government, which 
GAO has the responsibility to audit. The GAO participated wctensively in various segments of the 
audit and provided significant contributions. 

We undertook this audit as part of our implementation of the Government Management Reform Act 
of 1 994 which requires audited financial statements. As you know, the intended purpose of financial 
statements is to provide a complete picture of agencies’ financial operations, including what they 
own (assets), what they owe (liabilities), and how they spend taxpayer dollars. The purpose of our 
audit was to independently evaluate the reliabili^ of such statements. While we issued audit reports 
on portions of HCFA’s financial statements in previous FYs, this year marks our first comprehensive 
financial statement audit of HCFA. 

Medicare Claims Testing 

The HCFA is the largest single purchaser of health care in the world. With expenditures of 
approximately S300 billion, assets of SI 75 billion, and liabilities of $50 billion, HCFA is also the 
lai^est component of HHS. Medicare and Medicaid outlays represented 33.2 cents of every dollar of 
health care spent in the United States in 1996. 

In view of Medicare’s 38 million beneficiaiies, 800 million claims processed and paid annually, 
complex reimbursement rules, decentralized operations, and health care consumers v/bo may not be 
alert to improper charges, the Medicare program is inherently at high risk for payment errors. 
Medicare, like other insurers, makes payments based on a standard claims form. Providers typically 
bill Medicare using standard procedure codes without submitting detailed supporting medical 
records. However, Medicare regulations specifically require providers to retain supporting 
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documentation and to make it available upon request. Because of the high risk in health insurance 
reimbursonent and its dollar magnitude in relation to financial statement impact, i.e., $168.6 billion 
in Medicare fec-for-swvicc claims, we embarked on a comprehensive review of claims expenditures 
and supporting medical records. 

Our primary objective was to determine \^ether Medicare benefit paymrats were made in 
accordance with Title XVm of the Social Security Act (Medicare) and implementing regulations. 
Specifically, we examined udietber services were: (1) furnished by certified Medicare providers to 
eligible beneficiaries; (2) reimbursed by Medicare contractors in accordance with prescribed 
Medicare laws and regulations; and (3) medically necessary, accurately coded, and sufficiently 
documented in the beneficiaries’ medical records. 

This is the first time in the history of the Medicare program that a comprehensive, statistically valid 
sample of Medicare fee-for>service claims has ev^ been taken to determine the correctness of 
payments. The results of our claim testing corroborate past program findings that the Medicare 
program is inherently vulner^le to improper provider billing practices. 

We estimate that during FY 1996 net overpayments totaled about $23.2 billion nationwide, or about 
14 percent of total Medicare fee>for-service benefit payments. These improper payments could 
range fiom inadvertent mistakes to outright fraud and abuse. We cannot quantify vsiiat portion of the 
error rate is attributable to fraud. Specifically, 99 percent of the improper payments were detected 
through medical record reviews coordinated by the Office of Inspector General (OIG) in conjunction 
with medical persormel. When these claims had been submitted for payment to Medicare 
contractors, they contained no visible errors. 

Review Methodology 

To accomplish our objective, we used a multistage, stratified sample design. The first stage 
consisted of a random selection of 1 2 contractor quarters during FY 1 996, and the second stage 
consisted of a random sample of 50 beneficiaries each contractor quarter. The resulting sample 
of 600 beneficiaries produced 5,3 14 claims for review. The population from which the sample was 
drawn represented $168.6 billion in fee>for>service payments. 

We reviewed all claims processed for payment for each selected beneficiary during the 3>month 
period. Specifically, we used medical review personnel fiom HCFA’s Medicare contractors (fiscal 
intennediaries and carriers) and PROs \Niio regulaiiy assess medical records to determine vdietber 
services billed were reasonable, medically necessary, adequately documented, and coded correctly in 
accordance with Medicare reimbursement rules and regulations. We asked the Medicare contractors 
to send a letter to each provider in our sample to obtain copies of all medical records supporting 
services billed. In the event that a response was not received, a second letter was sent, and in most 
instances additional telephone calls were made. Throughout the medical review, we coordinated 
OIG and medical review efforts to ensure consistency and accuracy. 

Concurrent with the medical review, we made additional detailed claims reviews, focusing on past 
incorrect billing practices, to determine whether (1) the contractor paid, recorded, and reported the 
claim correctly; (2) the beneficiary and the provide met all Medicare eligibility requirements; (3) the 
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contractor did not make duplicate paymoits or payments for v^ch another primary insurer should 
have been responsible (Medicare secondary pay^); and (4) all sovices were subjected to applicable 
deductible and co-insurance amounts and were priced in accordance with Medicare payment 
regulations. 

Projecting the 1 ,577 claims not meeting Medicare laws and regulations to the total FY 1 996 fee-for- 
service Medicare benefit payments, we estimated that the range of impropo' payments at the 95 
percent confidence level is $17.8 billion to $28.6 billion, or 1 1 percent to 17 percent Therefore, we 
used the midpoint of this range, or $23.2 billion (about 14 percent of the $168.6 billion in processed 
fee-for-SCTvicc payments) as the projected estimate of improper payments. However, the precision 
of the dollar estimate by specific type of cl aim and type of error is not sufficient to use for 
benchmarking purposes. This information is being provided to HCFA in order that appropriate 
corrective action can be taken. Also, this estimate of improper paymwits does not take into 
consideration waste (excessive pricing) and numerous kinds of outright fraud, such as phony records 
or kickbacks. 

Types of Errors Found 

As shown in the following chart, most of the errors wre found fell into'four general categories: 

(1) documentation, which includes both insufficient and no documentation; (2) lack of medical 
necessity; (3) incorrect coding; and (4) noncovered/unallowable services. 


Estimated Amount of Improper Payments 
(By Type ofError) x 


Improper Payment ' ^ 


Improper 
Payments as a 
Percent of Tioihl ; 

Documentation: 

$10,846 

46.76% 

Insufficient Documentation 

7,596 

32.75% 

No Documentation 

3,250 

14.01% 

Lack of Medical Necessity 

8429 

36.78% 

Incorrect Coding 

1,978 

8.53% 

NoncoVered or Unallowable Services 

1419 

5.26% 

Other 

620 

2.67% 


523,192 

100.00% 



Lack of Documentation. The most pervasive error type in our sample is insufficient or no 
documentation, which accounts for $10.8 billion, or approximately 47 percent, of the $23.2 billion in 
improper payments. This can be further broken down between insufficient documentation totaling 
$7,596 billion (33 percent) and no documentation totaling $3,250 billion (14 percent). As previously 
indicated, if providers failed to submit documentation or submitted insufficient documentation, the 
contractors generally requested supporting medical records at least three times before determining 
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the payment to be improper. Medicare regulation, 42 CFR 482.24(c), specifically requires providers 
to maintain medical records that contain sufficient documentation to justify diagnoses, admissions, 
treatments performed, and continued care. 

Some examples of documentation problems follow: 

• Skilled Nursing Facility (SNF). A hospital-based SNF was paid $9,365 for a 25-day 
skilled nursing stay even though the medical records did not support the need for skilled care. 

• Physician. A physician who was paid $523 for 1 0 hospital visits could support only 2 visits, 
resulting in a $386 overpayment 

• Clinical Laboratory Services. One clinical laboratory billed Medicare $64 but could not 
provide the doctor’s order authorizing the service. 

Lack of Medical Necessity. A lack of medical necessity is the second highest error category, 
accounting for $8.5 billion, or 37 percent, of the $23.2 billion in improper payments. Medical 
reviewers followed their normal claims review procedures to detennine wdiether the medical records 
supported the Medicare claims. Their findings showed that in these cases, based upon the “look 
behind” review of the medical records employed in our audit, the services as billed were not 
medically necessary. 

Some examples include: 

• SNF. A SNF was paid $ 1 5,362 for 61 days of care even though the medical records clearly 
documented that the individual did not need this level of care. 

• Home Health Agency (HHA). An HHA was paid $1 1 ,790 for skilled physical therapy, 
skilled nursing care, and home health aide services when the medical records clearly 
indicated that the patient had no functional diagnosis requiring physical therapy or skilled 
nursing care. 

Another HHA received payment of $1,528 for home health services vdiich were not 
medically necessary because the services entailed custodial care (care to assist patients with 
daily living or meeting personal needs) rather than skilled nursing care. Therefore, the 
mescal reviewer disallowed the entire claim. 

Incorrect Coding. Incorrect coding is the third highest category, accounting for an estimated 
$2 billion, or about 8.5 percent, of the $23.2 billion in improper payments. The medical industry 
uses a standard coding system to bill Medicare for services provided. For most of the coding errors, 
the medical reviewer determined that the documentation submitted by the provider supports a lesser 
reimbursement code. However, we did find a few instances of downcoding which were offset 
against identified upcoding situations. 
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Examples of incorrect coding follow: 

• Inpatient Hospital. One beneficiary had three separate hospital inpatient admissions during 
a 3-month period. Medicare paid S8,S33 for each admission under one diagnosis-related 
group (DRG). Based on the medical records, the medical reviews concluded that all three 
claims should have been paid under a less extensive and less costly DRG that paid $6,290, 
resulting in a total overpayment of $6,729. 

• Physician. A physician billed Medicare for a hospital emergency room visit for “treatment 
of a medical problem of high severity that requires urgent evaluation by the emergency room 
physician*’ when the medical records support only treatment for problems of moderate 
severity. 

Another physician billed Medicare for subsequent hospitsQ care requiring “a medical decision 
of high complexity by the provider” vdien it should have been for medical care “that is 
straightfon\^ or of low complexity.” 

Noncovercd/Unallowable Services. Unallowable services account for an estimated $1.2 billion, or 
about 5 percent, of the $23.2 billion in improper payments. Medicare unallowable services are 
defined as those that Medicare will not reimburse because the services do not meet Medicare 
reimbursement rules and regulations. 

Following are some examples of noncovered or uiudlowable services identified during our review: - 

• Physician Claims. A physician billed Medicare for an electrocardiogram and various 
laboratory tests. After reviewing the im>vidcr’s medical records, the medical reviewer 
concluded the billed services should be denied because the services were performed as part of 
the beneficiary’s routine yearly physical examination, vdiich is not a Medicare-covered 
service. 

• Hospital Outpatient. A patient was evaluated for foot oithotics, and impressions were taken 
to make soft arch supports. Arch supports are not covered by Medicare. Although the 
patient signed a hospital form acknowledging that arch supports were not covered by 
Medicare, the claim was billed as thou^ it were a Medicare-covered service. 

• SNF Services. Most of the errors occurred =vdjcn the SNF billed Medicare separately for 
various routine services already included in its flat-rate reimbursement 

A further analysis of the errors, as illustrated in the chart herein, shows that 88 percent of the 
$23.2 billion in improper payments occurred within 6 provider types: (1) inpatient prospective 
payment system (PPS), (2) physician, (3) borne health agency, (4) outpatient, (5) skiUed nursing 
facility, and (6) laboratory. 
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11.66% 

5620 
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We believe that it would be pradent for HCFA to focus corrective action in these specific provider 
groups. We have provided HCFA a detailed list of certain procedure codes that have a high 
frequency of enor. 

Conclusions and Recommendations: Claims Testing 

The HCFA uses numerous prepayment and postpayment safeguards to prevent or detect improper 
Medicare fec-foi-scrvicc benefit payments. For instance, prepayment edits help ensure that billed 
services are paid accurately and timely, but they do not always detect the improper services that we 
idoitified, i.e., undocumented, medically unnecessary, or upcoded services. The HCFA^s 
postpayment medical review is generally effective for identifying abuse and overuUlization and for 
detecting payments for unsubstantiated, medically unnecessary, and noncovered services. However, 
funding limitations have significantly constrained medical review to the extent that currently only 
about 3 of every 1,000 providers are subjected to postpayment medical review audit 

Diw to limited funding, resources devoted to prepayment and postpayment review have not kept 
pace widi the increase in claims or questionable billing practices by providers. However, evra the 
best developed prepayment and postpayment controls at the contractor level may not be sufficient to 
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prevent or detect material Medicare program losses resulting from excessive, unnecessary, or 
unsubstantiated provider services. Therefore, HCFA needs to consider stronger deterrents to reduce 
improper benefit payments and to protect the solvency of the Medicare trost funds. 

As our results indicate, a significant opportunity exists for providers to: (1 ) bill for services that are 
excessive or not medically necessary; (2) bill for services that are unsubstantiated by the 
beneficiaries* medical records; and (3) inqrroperly code services to obtain highn Medicare payment 
than the qspropriate code would permit Existing risks are sharply increased by the significant 
growth in Medicare claims and expenditures, the inherent complexities of the Medicare {nogram, and 
restricted funding for ]xx>gram safeguards to deter abusive provides. 

To ensure provider compliance with Medicare reimbursement rules and regulations, stronger 
oversight by HCFA is needed. Among fite more important issues HCFA faces in the immediate 
future is {reserving the solvency of the Medicare trust finds. As part of its strategic plan to 
safeguard these funds, we recommend that HCFA: 

(!) Develop a system that objectively and periodically estimates improper payments and disclose 
the range of such overpayments in its financial statements. 

® Develc^ a national error rate to focus corrective actions and measure performance in 
reducing improper payments. 

( 3 ) Enhance pr^iayment and pos4)ayment controls by updating computer systems to better 
detect improper Medicare claims. 

(S> Direct contractors to expand provider trainir^ to further emphasize the need to maintain 
medical records that contain sufficient documentation aini the penalties for not doing so. 

<S) Direct omtractors to make followup evaluations of specific procedure codes we identified 
wifii high error rates and consider whether identified providers should be placed on 
prepayment medical review. 

® Ensure that contractors adjust their Medicare accounts for improper payments we identified, 
initiate recovery fiom the identified {xo^ders, and follow up with the providers to correct 
deficiencies and to determine wbetber other systemic problems need to be corrected. 

Disclaimer of Opinion on HCFA *s Financial Statements 

Lastly, 1 would like to focus ray testimony on HCFA’s financial rq>orting. We wctc unable to reach 
concliisions on several billion dollar accounts in HCFA’s FY 1996 financial statements. This does 
not mean that these numbers are incorrect; rather, they are not supported by current accounting or 
audit data. The auditing term is a “<fisclaimer of c^nion,** vdiicb means that we were not able to 
determine if HC^A’s financial statements were fairly presented because the documentation was not 
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adequate or available to support the reported financial statement amounts. Specifically, we were not 
able to gather sufficient evidence on the validity or reasonableness of the following: 

• Medicare Accounts Payable-services provided at year end but not yet paid. As of 
September 30, 1996, reported Medicare accounts payable totaled $36.1 billion and comprised 
71 percent of total liabilities. These payables represent HCFA’s estimate of actual or 
potential claims for services provided to beneficiaries but not paid at the end of the FY. The 
HCFA did not provide adequate support for this estimate. Additionally, we were tmable to 
determine, through alternative audit procedures, if the September 30, 1996, Medicare 
accounts payable balance was fairly presented. Specifically, we could not find support for 
$18.3 billion of the accounts payable amount using historical claims data adjusted for costs 
associated with interim payments to providers and settlements fiom providers’ cost reports. 
Moreover, using exp^diture trends to assess the reasonableness of the payables estimate, we 
noted tibat Medicare expenditures increased 16 percent while the accounts payable increased 
64 percent Historically, w^en compared with expenditures, the payables had erratic and 
inconsistent changes which HCFA could not explain. 

• Supplementary Medical Insurance (SMI) Revenue (Part B Medicare). The Social 
Security Administration is responsible for withholding premiums from SMI beneficiaries’ 
Social Security checks and for transferring these funds to the SMI trust fund each month. 
Because the SMI revenue has not been audited and because we lack statutory authority to do 
this woric, we were unable to detennine the validity and completeness of the SMI revenue 
account of $18.9 billion, as well as the Federal match of $61.7 billion. 

• Medicare Accounts Receivable— overpayments to providers owed to HCFA. We could 
not determine the validity of the $2.68 billion Medicare accounts receivable balance because 
Medicare contractors did not maintain adequate documentation to support reported accounts 
receivable activity and to provide adequate audit trails. For example: 

• Some Medicare Part A providers are paid on an interim basis using prior claims 
activity and related costs (referred to as the periodic interim payment (PIP) method of 
reimbursement). Some contractors used inconsistent accounting procedures to 
calculate receivables and payables resulting from the PIP reimbursement process. 

One contractor, for instance, incorrectly included $700 million as a receivable when 
in &ct all but $32 million was a payable. Also, four contractors did not record either 
PIP receivables or payables. One additional contractor included a $25 million PIP 
payable, rather than an $80 million PIP receivable. 

• At another contractor location, approximately $7 million could not be reconciled to 
reported amounts. 
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• Cost Report Settleinents~HCFA*s process for determining final payments to certain 
institutional providers. About 38,000 institutional providers are paid interim amounts 
throughout the year and subsequently file a cost report to reconcile actual costs to the interim 
payments received. The HCFA’s cost report audit process is limited to specific issue areas or 
cost report line items and covers only a limited number of providers. Due to the limited 
scope of contractors’ audits of provider cost reports, we were unable to determine what 
adjustments, if any, were necessary to the $3 billion in prior-year cost settlements reported in 
the FY 1996 financial statements. 

Conclusion, 

I appreciate the opportunity to appear before you today and to share our report with you. As 
demonstrated in our review, unnecessary or improper benefit payments continue to plague the 
Medicare program. Existing risks are sharply increased by the significant growth in Medicare claims 
and expenditures, the inherent complexities of the Medicare program, and restricted funding for 
program safeguards to deter abusive providers. Our review has also demonstrated the need for 
stronger oversight by HCFA to ensure provider compliance with Medicare reimbursement rules and 
regulations and the necessity of subjecting claims to medical review. 1 am pleased to say that HCFA 
and the Department’s Chief Financial Officer are aggressively working on a corrective action plan 
addressing our concerns. 

Finally, I would like to note that we have already started our audit work on HCFA’s FY 1997 
financial statements. As in FY 1 996, we will be performing comparable fec-for-service claims 
testing. I welcome your questions. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 


OMce of losoeciof Gen«ial 




Memorandum 


Subject R^>ort on the IHlaaDoiw Statement Audit of die Health Care F inancing Administration for 
Fiscal Year 1996 (ON: A- 17-95-00096) 


Bruce C. Vladedc 
Administrator 

Health Care F inancing Administration 


Attached is our final report entitled Report on the Financial Statement Audit of the Health 
Care Financing Admimstration for Fiscal Year 1996. 

Because of the significance of the following matters and because we were not able to apply 
other auditing procedures to satisfy ourselves as to the fair presentation of the accounts 
involved, the scope of our woric was not sufficient to enable us to express, and we do not 
express, an opimon on die Health Care Financii^ AdministratioD's (HCFA) Fiscal Year 
(FY) 1996 financial statements. 

Q Medicare Accounts Payable. The HCFA did not provide adequate 

support fiv Its accounts payable estimate. We were unable to determine 
through alternate audit procedures whether the $36.1 billion reported 
Medicare accounts payable balance was fairly presented. 

Q Supplementary Medical Insurance (SMI) Revenue. The Social Security 
Administration is responsible for withholding premiums fi‘om SMI 
beneficiaries* Social Security checks and for transferring these funds to the 
SMI trust fimd e a ch month. Because the SMI revenue has not been audited 
and because die Office of Iri^pector General lacks legislative authority to 
perform diis work, we were unable to determine whether the SMI revenue 
account of $18.9 billion, as well as the Federal match of $61.7 billion, 
vdiicb b material to HCFA*s statement of operations, was fairly presented. 

□ Medicarc/Medicaid Accounts Receivable. Medicare contractors did not 
maintain adequate documentation to support reported accounts receivable 
activity. As a result, we could not determine if the reported $2.68 billion 
Medicare accounts receivable balance was fairly presented. In addition, we 
were unable to perform sufficient procedures to satisfy ourselves as to die 
reasonableness of Medicaid accounts receivable. 
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Page 2 - Bruce C. Vladeck 

□ Cost Report Settlements. Due to the limited scope of contractors* audits of 

provider cost reports, we were unable to determine wdiat adjustments, if any, were 
necessary to the $3 billion in cost settlements from prior years reported in the 
FY 1996 finan cial statements. 

As discussed in our report on compliance with laws and regulations, we es timate that during 
FY 1996 net overpayments totaled about $23.2 billion, or about 14 percent of the $168.6 billion 
in processed Medicare fee-for-service payments reported by HCFA. Because the Medicare 
program does not currently provide reasonable assurance of detecting and preventing improper 
Medicare payments, this also constitutes a material internal control weakness, as discussed 
below. We are recommending that HCFA develop a process for estimating a national payment 
error rate as part of its corrective actions on this issue. 

Our report on internal controls notes four internal control weaknesses that we consider to be 
material under standards established by the American Institute of Certified Public Accountants 
and Office of Management and Budget Bulletin 93-06: 

S) The HCFA docs not have a process for estimating a national error rate for improper 
payments. 

© The HCFA does not have an acceptable method for estimating Medicare accounts 
payable for financial statement reporting purposes. 

© The HCFA does not have an integrated financial reporting system to properly account for 
Medicare accounts receivable and other financial management and reporting issues. 

© The HCFA central office has deficiencies in electronic data processing controls relating 
to security access, system application development, and service continuity. 

The material weaknesses relating to Medicare accounts payable and Medicare accounts 
receivable were reported in previous Chief Financial Officers Act audit reports and remain 
uncorrected. 

We have incorporated informal comments to the draft report where appropriate. Officials in 
your office have concurred with our recommendations and are in the process of taking corrective 
actioiL We appreciate the cooperation the HCFA staff has given us in this audit. 

We would appreciate your views and information on the status of any further action taken oj^ 
contemplated on our recommendations within the next 60 days. If you have any questions, 
please contact me or have your staff contact Joseph E. Vengrin, Assistant Inspector General for 
Audit Operations and Financial Statement Activities at (202) 619-1 157. 

To facilitate identification, please refer to Common Identification Number A-1 7-95-00096 in all 
correspondence relating to this report. 

Attachment 

cc: 

Steven A. Pelovitz 
Chief of Operations 
Health Care Financing Administration 


Elizabeth Cusick 

Director, Office of Financial Management 
(and Chief Financial Officer) 

Health Care Financing Administration 


Michelle Snyder 

Deputy Chief of Operations 

Health Care Financing Administration 
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INPEPENDENT AUDITOR’S REPORT 

, , Inspector General's Report on the 
MEALTBCAREFJU miCSNGADMmSTRATldN’S: 

" FiNANcuL Statements FOR Fiscal Year 1996 , . 


To: Bruce C. Vladeck 

Administrator 

Health Care Financing Administration 

We undertook to audit the accompanying combined statement of financial position 
of the Health Care Financing Adttrinistration (HCFA) as of September 30, 1 996, 
and the related combined statement of operations and changes in net position for 
the fiscal year (FY) ended September 30, 1996 (principal financial statements). 
These financial statements are the responsibility of HCFA’s management and 
include the accounts of all funds it admmisters: the Medicare hospital insurance 
(HI) trust fund, the Medicare supplementary medical insurance (SMI) trust fund, 
and Medicaid grants. 

•- Except for the following limitations on the scope of our work on the principal 
financial statements, we did our work in accordance with generally accepted 
government auditing standards and Office of Management and Budget (0MB) 
Bulletiri 93-06. Because of the significance of the following matters and because 
we were not able to apply necessary auditing procedures to satisfy ourselves as to 
the fair presentation of the financial statements taken as a whole, the scope of our 
work was not sufficient to enable us to express, and we do not express, an opinion 
on the principal financial statements: 


□ Medicare Accounts Payable, As of September 30, 1996, reported Medicare 
accounts payable totaled $36.1 billion and comprised 71 percent of total 
liabilities. These payables represent HCFA’s estimate of actual or potential 
claims for services provided to beneficiaries but not paid at the end of the 
FY. The HCFA did not provide adequate support for this estimate. 
Additionally, we were unable to determine, through alternative audit 
procedures, if the September 30, 1996, Medicare accounts payable balmce 
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was fairly presented. Specifically, we could not find support for $18.3 
billion of the accounts payable amount using historical claims data adjusted 
for costs associated with interim payments to providers and settlements 
from providers’ cost reports. Moreover, using expenditure trends to assess 
the reasonableness of the payables estimate, we noted that Medicare 
expenditures increased 16 percent while the accounts payable increased 64 
percent. Historically, when compared with expenditures, the payables had 
erratic and inconsistent changes which HCFA could not explain. 

□ Supplementary Medical Insurance Revenue. The Social Security 
Administration is responsible for withholding premiums from SMI 
beneficiaries’ Social Security checks and for transferring these funds to the 
Part B trust fund each month. Premiums collected from beneficiaries, 
which also include collections from other sources, totaled $18.9 billion in 
FY 1996. Thesepremiums were matched by a $61.7 billion contribution 
fiom the Federal Government. The Congress sets the premium rate based 
on data provided by the HCFA actuary. We did not review the rate setting 
process, nor has the SMI revenue been audited. Further, the Office of 
Inspector General (OIG), Department of Health and Human Services 
(HHS), lacks statutory authority to audit another Federal agency. As such, 
we were unable to determine whether the SMI revenue account of $ 1 8.9 
billion, as well as the Federal match of $61.7 billion, which is material to 
HCFA’s statement of operations, was fairly presented. 

□ Medicare/Medicaid Accounts Receivable. Reported net Medicare accounts 
receivable totaling $2.68 billion at September 30, 1996, are amounts 
providers owe due to overpayments. Medicare contractors did not maintain 
adequate documentation to support reported accounts receivable activity 
and to provide adequate audit trails. At several contractor locations, 
millions could not be reconciled to contractor-reported amounts. As a 
result, we could not audit the accounts receivable balance because 
contractors could not support amounts reported to HCFA and because 
contractors inconsistently applied HCFA accounting policies. In addition, 
we were unable to perform sufficient procedures to satisfy ourselves on the 
reasonableness and accuracy of the Medicaid accounts receivable. 
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Currentiy, States reported only an estimated $400 million as receivables, 
and we are concerned that this could be substantially understated. 

O Cost Report Settlements. Part A providers are paid interim amounts 

throughout the year and subsequently file a cost report to reconcile actual 
costs to the interim payments received. In FY 1996, approximately 37,700 
cost reports were due from providers. The value of the Medicare payments 
to all institutional providers for FY 1996 was about $125 billion, 

Typically, these payments will not be settled for 2 years. Although HCFA 
does have a cost report audit process, the provider audit function is limited 
to specific issue areas or cost report line items and covers only a limited 
number of providers. Due to the limited scope of the contractors’ provider 
audit function, there is no assurance that amounts eventually paid to 
providers through the final cost report settlement process meet Medicare 
guidelines for reasonableness and appropriateness. Therefore, we were 
unable to determine what adjustments, if any, were necessary to the $3 
billion in cost settlements from prior years, as well as any subsequent 
adjustments that may be necessary to the cost reports filed for the FY 1996 
financial statements. 

We also note that HCFA’s financial statements include investment and interest 
activity which is reported to HCFA by the United States Treasury. Our audit 
scope was limited to determining the correct recording of the amounts reported by 
Treasury. 

With respect to the FY 1995 statements wdiich are being presented for comparative 
purposes, we were unable to satisfy ourselves as to Medicare accounts receivable 
and accounts payable balances and Medicaid accounts receivable and accounts 
payable balances. Accordingly, we do not express an opinion on the FY 1995 
statement of position. The FY 1995 statement of operations and changes in net 
position was not audited by us, and we do not express an opinion. 

The HCFA ’s Financial Report. The financial information presented in HCFA 's 
FY 1996 Financial Report, including the management overview, is supplemental 
information required by OMB Bulletin 94-01 and is not a required part of the.^ 
principal financial statements. This information, which includes trust fund 
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Medicare Fee-for-Service Payments Made Under Title XVIH of the Social 
Security Act 


The Medicare program is inherently vulnerable to incorrect provider billing 
practices. Through detailed medical and audit review of a statistical selection of 
600 beneficiaries nationwide with 5,314 fee-for-service claims processed for 
payment during FY 1 996, we found 1 ,577 that did not comply with Medicare laws 
and regulations. By projecting these sample results, we estimate that during 
FY 1996 net overpayments totaled about $23.2 billion nationwide, or about 
14 percent of total Medicare fee-for-service benefit payments. These improper 
payments could range from inadvertent mistakes to outright fraud and abuse. We 
cannot quantify what portion of the error rate is attributable to fraud. Specifically, 
99 percent of the improper payments in our sample were detected through medical 
record reviews coordinated by the OIG in conjunction with medical personnel. 
When these claims were submitted for payment to Medicare contractors, they 
contained no visible errors. Although HCFA has recognized the need to reduce 
Medicare overpayments, a system is needed to objectively measure the amount of 
improper payments so that performance can be measured and corrective action 
taken promptly. 

Audit Objective 


The compleidfy of HCFA's reimbursement systems and policies, the reported 
instances of fraud and abuse, and the decentralized structure of the Medicare 
program contributed to the OIG's preliminary assessment of high inherent and 
control risk in the FY 1996 Medicare benefit payment expenses. As a result, we 
placed limited reliance on HCFA's internal control structure and expanded our 
testing to be reasonably sure of detecting material misstatements in the 
determination of financial statement araotmts. 
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Our primary objective tvas to determine whether Medicare benefit payments were 
made in accordMce with the provisions of Title XVTII and implementing 
regulations in 42 CFR for services that were: 

• furnished by certified Medicare providere to eligible beneficiaries; 

• reimbursed by Medicare contractors in accordance with Medicare 
laws and regulafions; and 

• medically necessary, accurately coded, and sufficiently documented 
in the beneficiaries' medical records. 

Audit Methodology 

Statistical Selection Method. To accomplish our objective, we used a multistage 
stratified sample design. The first stage consisted of a random selection of 12 
contractor quarters during FY 1996. Our sample frame consisted of 236 quarters 
(59 contractors x 4 quarters). The selection was based on probability- 
proportional-to-size using Rao, Hartley, Cochran methodology. We used FY 1995 
Medicare fee-for-service benefit payments as the selection weighting fectors. For 
the 12 contractor quarters, 10 contractors were included (2 contractors were 
included twice). Of the 10, 5 are both fiscal intermediaries (FIs) and carriers, 4 are 
FIs, and 1 is a carrier. The FIs process payments for hospitals, skilled nursing 
facilities (SNFs), home health agencies (HHAs), rural health clinics, hospices, end 
stage renal disease facilities, and other institutional type providers. Carriers 
process payments to physicians, clinical laboratories, free-standing ambulatory 
surreal centers, and other noninstitulional providers. 

The second stage consisted of a random sample of 50 beneficiaries fimm each 
contractor quarter stratified into 4 strata by total amount of payments for services. 
The random sample of 600 beneficiaries produced 5,314 claims for review valued 
at $5.2 million. To ensure the completeness of the claims data, we reconciled 
Medicare contractor claims data to the HCFA 1522 Monthly Financial Report for 
the 12 contractor quarters selected. The HCFA used this report to assist in its 
preparation of the FY 1996 financial statements. — 
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We used a variable appraisal program to estimate the dollar impact of improper 
payments in the total population. The population represented $168.6 billion in 
fee-for-service payments. 

Audit Procedures. We reviewed all claims processed for payment for each 
selected beneficiary during the 3-month period. Specifically, we used medical 
review personnel fi’om HCFA's Medicare contractors and peer review 
organizations (PROs) to assess the medical records and to determine whether the 
services billed were reasonable, medically necessary, adequately documented, and 
coded correctly in accordance with Medicare reimbursement rules and regulations. 
Each provider selected in our sample was contacted by letter requesting copies of 
all medical records supporting services billed. In the event that we did not receive 
a response fi-om our initial letter, followup contacts were made by a second letter 
and, in most instances, by additional telephone calls. Throughout the medical 
review, we coordinated OIG and medical review efforts to ensure consistency and 
accuracy. Concurrent with the medical review, we made additional detailed 
claims reviews, focusing on past improper billing practices, to determine whether: 

• the contractor paid, recorded, and reported the claim correctly; 

• the beneficiary and the provider met all Medicare eligibility 
requirements; 

• the contractor did not make duplicate payments or payments for 
which another primary insurer should have been responsible 
(Medicare secondary payer); and 

• all services were subjected to applicable deductible and co-insurance 
amounts and were priced in accordance with Medicare payment 
regulations. 


Results of Review 


Our review indicates that the Medicare program is inherently vulnerable to 
incorrect provider billing practices. Through detailed medical and audit review of 
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a statistical selection of 600 beneficiaries nationwide with 5,314 fee-for-service 
claims processed for payment during FY 1996, we found 1 ,577 that did not 
comply with Medicare laws and regulations. The contractors in these cases 
specifically disallowed and already recovered many of the overpayments 
identified in our sample, consistent with their normal claims adjudication process. 

We estimate the point estimate dollar value of improper Medicare benefit 
payments made during FY 1996 to be $23.2 billion, or about 14 percent of the 
$168.6 billion in processed fee-for-service payments repotted by HCFA. The 
estimated range of the improper payments at the 95 percent confidence level is 
$17.8 billion to $28.6 billion, or about 1 1 percent to 17 percent. 

As noted in the following chart, most of the errors in our sample fell into four 
genei'al categories: 

Documentation, which includes both insufficient and no 
documentation; 

Lack of medical necessity; 

Incorrect coding; and 
«■ Noncovered/unallowable services. 


Estimated Amount of Improper Payments ;■ 
(By Type of Erkor) 


of Improper Paymeot 


DocumeDtation: 


Lack of Medical Necessity 


Incorrect Coding 


or Unallowable Services 


Other 


.Estimated Dollars In . : 
- Improper Payments ^ 
(in nnihon*) 


S10,846 


7,596 


3,250 
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A further breakdown of these errors shows that 88 percent of the $23.2 billion 
occurred within the first 6 provider types below: 



Lstimated Amount of Improper Paymen 
(Based on Point Estimate) 


l!ype^:Of.Error(mtttllion^ 


ReMaiJting : • •• • 
•< 7-1 


Jnsuffiatni ■■ 

DoaunattfituH 


1 s pi ofClann 
Inpatient PPS 


I.abo»^lory 


624 2.69% 



Negative dollars represeni claims that ■were reimbursed using a rate lower than supported. 

Negative dollars represent claims that were reimbursed using a procedure code level lower than supported. 

Range of improper pigments at the 95 percent confidence level is 119. 781 billion to $28. 603 billion. Each dollar 
estimate is computed eonsisteru with the sampling methodology. The sum of all the dollar estimates equals the overall 
estimate of $23,192 billion 

Percerttage of the overall estimate of $23. 192 billion by the type of claim. 

Percentage of the overall estimate of $23. 192 billion by the type cf error. 
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contain sufficient documentation to justify diagnoses, admissions, treatments 
performed, and continued care. 

Some examples of documentation problems follow: 

• SNF. A hospital-based SNF was paid $9,365 for a 25-day skilled nursing 
stay by a 79-year-old patient The contractor’s medical review staff 
determined that the patient’s medical records did not support the provision 
of skilled nursing care. Medical records documented that the patient 
received only maintenance-level (nonskilled) nursing home care. Medicare 
does not reimburse nonskilled services, such as assisting a patient with daily 
living or meeting personal needs, that could be provided safely by 
individuals without professional skills or training. 

• Physician. A physician billed Medicare for 10 hospital visits during a 
beneficiary’s hospital stay and was paid $523. The medical records 
provided by the physician did not contain support for 8 of the 1 0 visits. As 
a result, the medical reviewers concluded that the payments for the other 
eight visits were not supported, resulting in a $386 overpayment. 

• Clinical Laboratory. One claim for clinical laboratory services, which 
included six procedures for automated blood tests, was reimbursed for $64. 
The medical records did not contain, as required, doctor’s orders for the 
laboratory services billed, nor did they annotate that blood was drawn for 
testing. As a result, the medical reviewer recommended the claim be denied 
due to insufficient documentation. 

Lack of Medical Necessity 

A lack of medical necessity was the second highest error category. For these 
6 provider types, a lack of medical necessity accounted for $7,717 billion, or 
33 percent, of the $23.2 billion in improper payments. These decisions were made 
by the contractor or PRO medical review staff using Medicare reimbursement 
rules and regulations. They followed their normal claims review procedures to 
determine whether the medical records supported the Medicare claims. Their^ 
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findings show that in these cases, based upon the review of the medical records, 
the services as billed were not medically necessary. 

Some examples include: 

• Inpatient. An acute care hospital received $5,367 to perform certain 
diagnostic tests that did not require a hospital stay. Based on a 
medical review, the patient did not have medical conditions justifying 
the hospital admission. The medical workup, x-rays, bone scan, and 
consultation could have been carried out in an outpatient setting. 
Accordingly, the medical reviewer deemed the services medically 
uimecessary and disallowed the entire payment. 

, • SNF. A SNF received $15^62 for 61 days of care. This payment 
represented room/board, respiratory therapy services, and other 
miscellaneous supplies. Based on the medical review, this claim was 
denied because the medical records did not document a chronic 
illness or condition necessitating a skilled level of care. The medical 
reviewer indicated that the patient was stable and that the provider 
should have known that a skilled service was not necessary. 
Accordingly, the reviewer disallowed the entire payment. 

• HHA. An HHA’s $11,790 claim for skilled physical therapy, skilled 
nursing care, and home health aide services was denied because the 
services were medically unnecessary. The medical reviewer noted 
that the beneficiary, a resident of a board and care facility, had no 
functional diagnosis requiring physical therapy or skilled nursing 
care. The primary diagnosis, according to the medical records, was a 
“small wound on wrist.” 

Another HHA received payment of $1,528 for home health services 
which were not medically necessary because the services were 
custodial (care to assist patients with daily living or meeting personal 
needs) in nature and did not require any skilled care. Therefore, the 
medical reviewer disallowed the entire claim. _ 
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• Clinical Laboratory. On August 29, 1 996, a laboratory provider 
billed Medicare for blood work-up without having any diagnosis or 
specific medical condition for the patient. Further, the ordering 
physician had not seen the patient since January 1 8, 1 996. 

• Physician. A physician received a $98 payment for interpretation of 
an echocardiography performed on December 19, 1995. According 
to the medical records submitted, a cardiology consultation 
performed on December 1, 1995, indicated no further followup was 
necessary. The medical reviewer determined these services were not 
medically necessary. 

Incorrect Coding 

Incorrect coding is the third highest error category for these 6 provider types and 
accounts for $1,957 billion, or about 8.4 percent, of the $23.2 billion in improper 
payments. Two of the six provider types (inpatient PPS and physician) account 
for most of the improper payments. Of the remaining four provider types, two 
types, HHA and SNF, are paid using per diem rates applied to the number of 
services rendered, not the level of service rendered. Therefore, they do not have 
"coding errors. Incorrect coding for outpatient and laboratory services was 
immaterial. 

The medical industry uses a standard coding system to bill Medicare for services 
provided. For most of the coding errors, the contractor medical review staff 
determined that the documentation submitted by the provider supported a lower 
reimbursement amount However, we did find a few instances of dovmcoding 
which were offset against identified upcoding situations. 
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Examples of incorrect coding follow; 

• Inpatient Hospital. One beneficiary had three separate hospital 
inpatient admissions during a 3-month period. Medicare paid $8,533 
for each admission under one pulmonary diagnosis-related group 
(DRG). Based on the review of medical records, the medical 
reviewer concluded that all three claims should have been paid under 
a less extensive pulmonary DRG that paid at $6,290. This resulted in 
reducing each claim by $2,243, or a total overpayment of $6,729. 

• Physician. A physician billed Medicare for a hospital emergency 
room visit for “treatment of a medical problem of high severity that 
requires urgent evaluation by the emergency room physician.” 

^ According to the medical reviewer, the medical records submitted by 
the provider did not support the level of service billed but rather 
“treatment for medical problems of moderate severity.” 

Another physician billed Medicare for subsequent hospital care 
requiring “a medical decision of high complexity by the provider” 
when it should have been for medical care “that is straightforward or 
of low complexity.” 


Noncovered/Unallowable Services 


Unallowable services for these 6 provider types account for $444 million, or about 
1 .9 percent, of the $23 .2 billion in improper payments. Medicare unallowable 
services are defined as those that Medicare will not reimburse because the services 
do not meet Medicare reimbursement rules and regulations. According to the 
1996 Medicare Handbook, the following services are not covered by Medicare 
PartB: 

• most routine physical examinations and tests directly related to such 
examinations; 

• eye or ear examinations to prescribe or to fit glasses or hearing aids; 
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• most immunizations; 

• most prescription drugs; 

• blood transfusions furnished on an outpatient basis; 

• most routine foot care; and 

• chiropractic services, unless the services are for the manipulation of 
the spine to correct a subluxation demonstrated by x-ray. 

Following are some examples of noncovered or rmallowable services identified 
during our review: 

• Physician Claims. A physician billed Medicare for an 
electrocardiogram and various laboratory tests. After reviewing the 
medical records submitted by the provider, the medical reviewer 
concluded the billed services should be denied because the services 
were performed as part of the beneficiary’s routine yearly physical 
examination, which is not a Medicare-covered service. 

• Hospital Outpatient. A patient was evaluated for foot orthotics, and 
impressions were taken to make soft arch supports. Arch supports are 
not covered by Medicare. Although the patient signed a hospital 
form acknowledging that arch supports were not covered by 
Medicare, the claim was billed as though it were a Medicare-covered 
service. 

• SNF Services. Most of the errors occurred when the SNFs billed 
Medicare separately for various routine services already included in 
its flat-rate reimbursement 
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The HCFA uses numerous prepayment and postpayment safeguards to prevent or 
detect improper Medicare benefit payments. For instance, prepayment edits help 
ensure that billed services are paid accurately and timely, but these controls cannot 
always detect medically unnecessary, never-rendered, or miscoded services. The 
HCFA's postpayment medical review is generally effective for identifying abuse 
and overutilization and for detecting payments for unsubstantiated, medically 
unnecessary, and noncovered services. However, fimding limitations have 
significantly constrained medical review to the extent that currently only about 3 
of every 1,000 providers are subjected to postpayment medical review audit. As 
our results indicate, a significant opportunity exists for providers to: 

• bill for services that are excessive or not medically necessary, 

• bill for services that are unsubstantiated per the beneficiary's medical 
record, and 

• improperly code services to obtain higher Medicare payment than the 
appropriate code would permit. 

In view of Medicare’s 38 million beneficiaries, 800 million claims processed and 
paid armually, complex reimbursement rules, decentralized operations, and health 
care consumers who may not be alert to improper charges, the Medicare program 
is inherently at high risk for payment errors. Due to limited funding, resources 
devoted to prepayment and postpayment review have not kept pace with the 
increase in claims or providers’ questionable billing practices. However, even the 
best developed prepayment and postpayment controls at the contractor level may 
not be sufficient to prevent or detect material Medicare program losses resulting 
fi-om excessive, unnecessary, or unsubstantiated provider services. Therefore, 
HCFA needs to consider stronger deterrents to reduce improper benefit payments. 

Medicare, like other insurers, makes payments based on a standard claim form. 
Providers are required to retain supporting documentation and make it avmlable 
upon request However, a significant portion of the errors we found were 
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attributable to a lack of or insufficient documentation on the part of providers that 
claimed payments. 

As demonstrated in our review, uimecessary or improper benefit payments 
continue to plague the Medicare program. Existing risks are sharply increased by 
the significant growth in Medicare cl aims and expenditures, the mherent 
complexities of the Medicare program, and restricted funding for program 
safeguards to deter abusive providers. Our review has also demonstrated the need 
for stronger oversight by HCFA to ensure provider compliance with Medicare 
reimbursement rules and regulations. Recommendations on this issue are detailed 
on page 21 . In addition, among the more important issues HCFA faces in the 
immediate future is preserving the solvency of the Medicare trust funds. 

As part of its strategic plan to safeguard these funds, we recommend that HCFA: 

(D Develop and implement stronger deterrents to reduce improper Medicare 
benefit payments. 

® Enhance prepayment and postpayment controls by updating computer 

systems and related software technology to better detect improper Medicare 
claims. 

® Expand payment safeguard activities and, if necessary, seek additional 
funding. 

® Direct contractors to expand provider training to further emphasize the need 
to maintain medical records that contain sufficient documentation and the 
penalties for not doing so. 

® Ensure that contractors recover improper payments identified in our review. 

® Direct that contractors follow up with specific providers identified in our 

sample to address documentation and medical necessity concerns and to 
determine whether other systemic problems need to be corrected. 
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• transactions, including those related to obligations and costs, are in 

compliance with laws and regulations that could have a direct and material 
effect on the principal financial statements and that 0MB, HCFA, or we 
have identified as significant for which compliance can be objectively 
measured and evaluated. 

Reportable conditions involve matters coming to our attention relating to 
significant deficiencies in the design or operation of the internal control structure 
that, in our judgment, could adversely affect the entity's ability to record, process, 
summarize, and report financial data consistent with management's assertions in 
the financial statements. 

Material weaknesses are reportable conditions in which the design or operation of 
one or more internal control structure elements does not reduce to a relatively low 
level the risk that errors or irregularities in amounts that would be material in the 
financial statements may occur and not be detected within a timely period by 
employees during the normal course of their duties. 

We noted six internal control weaknesses that we consider to be reportable 
conditions under standards established by the American Institute of Certified 
Public Accountants and OMB Bulletin 93-06. We believe that four of these 
reportable conditions are also material weaknesses as defined above. Two of these 
material weaknesses (Medicare accounts receivable and accoimts payable) were 
reported in previous CFO audit reports’ and remain uncorrected. The internal 
control weaknesses discussed in this report were not identified as material 
weaknesses by HCFA in the HHS FY 1996 FMFIA report. 


* Final reports entitled: "Report on the Health Care Financing Administration ‘s Internal Control 
Structure and Compliance with Laws and Regulatiorts for the Fiscal Year Ended September 30, 1993” (CIN: A-14- 
93-03027) dated September 29, 1994; "Inspector General’s Report on the Health Care Financing Administration's 
Combined Financial Statements" (CW: A~l7-94’03032) t^tedJune 30, 1995; "Report on the Health Care 
Financing Administration ’s Internal Control Structure Over Medicare Accounts Receivables for the Fiscal Year 
Ended September 30, 1994 (CIN: A-0 1 -94-00520) dated August 7, 1995; and "Inspector General's Report on the 
Health Care Financing Administration 's Combined Financial Statements ” (CIN: A-1 7-95-00051) dat^ June^S, 
1996. 
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The HCFA processes an estimated 800 million claims on behalf of its 3 8 million 
beneficiaries through a complicated decentralized system involving 59 contractors 
and multiple shared systems. Because of the inherent risk of improper payments 
and the 1 0 percent estimate of firaud, waste, and abuse reported by (he U.S. 

General Accounting Office (GAO), we developed the first national Medicare 
improper payment error rate. Based on our FY 1996 audit of HCFA's financial 
statements, we estimate that improper payments approximate $23.2 billion 
nationwide, or about 14 percent of total Medicare fee-for-service benefit 
payments. These errors could range from inadvertent mistakes to outright fiaud 
and abuse. We cannot quantify what portion of the error rate is attributable to 
fraud. Considering the significance of the error rate, we conclude that HCFA's 
oversight of the Medicare program does not provide reasonable assurance of 
detecting and preventing improper Medicare payments. Therefore, this constitutes 
a material weakness which requires prompt corrective actions. First and foremost, 
HCFA needs to develop a national error rate for the following reasons: 

• to disclose, for financial reporting. Medicare expenditures that do not 
conform to Medicare reimbursement principles; 

• to determine specific corrective actions for controlling improper 
payments; and 

• to develop national performance measurements for error rate 
reduction and control. 

TTie HCFA’s claims processing controls were generally adequate for (1) ensuring 
beneficiary and provider Medicare eligibility, (2) pricing claims based mi 
infrirmation submitted, and (3) ensuring the services billed were allowable under 
Medicare rules and regulations. However, these controls were not effective in 
detectii^ the types of errors discussed on page 8. As previously noted. Medicare, 
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like other insiirers, makes payments based on a standard claim form. Providers are 
required to retain supporting documentation and make it available upon request. 

Because of resomrce considerations, HCFA placed more emphasis on prepayment 
reviews, and thus contractors used a variety of software to target medical review 
efforts on suspect claims. We recognize that HCFA cannot perform "look behind” 
medical revievvs on all claims. However, current controls do not prevent or detect 
significant Medicare program losses resulting fittm excessive, unnecessary, or 
unsubstantiated provider services. Iherefore, HCFA must take a more proactive 
role by focusing on an extensive postpayment analysis of claims to identify the 
most aberrant procedures and services resulting in improper payments. 

We believe that prepayment edits and look-behind medical reviews are the most 
important tools to detect and prevent improper payments. Currently, such factors 
as a contractor’s budget and workload influence the number of prepayment edits 
and the extent of look-behind medical reviews. Because of the significance of the 
national error rate, HCFA needs to take aggressive steps to strengthen controls 
over monitoring the integrity of claims. Accordingly, HCFA should consider 
additional prepayment edits and look-behind reviews to detect and prevent the 
improper payments noted in our review. 

In addition to recommendations on pages 17 and 1 8, we recommend that HCFA: 

® Develop a system that estimates improper payments objectively and 
periodically and disclose the range of such payments in its financial 
statements. 

® Develop a national error rate to focus corrective actions and measure 
performance in reducing improper payments. 

® Report the lack of a national error rate process as a material internal control 
weakness in the HHS FY 1997 FMFIA report. 

® Continue to update its systems’ capabilities to keep pace with questionable 
billing practices. _ 


Auditor’s Report InsptclorChneroi'sIUpertwttht HCFA Financial SuaemthafiirFY i996 Poge2l(^35 





279 


Medicare Accounts Payable 


As previously discussed, we were unable to determine the reasonableness of the 
Medicare accounts payable balance totaling $36.1 billion at September 30, 1996. 
The first analysis that we made to determine the reasonableness of the payables 
estimate was to compare FYs 1992-1996 expenditures with accounts payable data. 
There should be a direct relationship between Medicare expenditures and 
estimated uqtaid claims at yearend. 

As noted in the chart below, the account payable estimate showed erratic and 
inconsistent changes compared with expenditures: 


Medicare Accounts Payable and Claim Expenditures 


FY 

Accounts Payable 
Percent Change 

Claim Expenditures 
PercentChange 

1993 

-11% 

6.0% 

1994 

77% 

24.0% 

1995 

-12% 

.7% 

1996 

64% 

16.0% 


Our next analysis was a comparison of actual claims data for services rendered but 
not paid at yearend with HCFA’s actuarial estimate of accounts payable. The 
HCFA’s acturial estimate for the Medicare accounts payable liability was 
developed as a byproduct of the long-term trust fund projections, not as a separate 
analysis for financial reporting. According to HCFA, trust fund projections are 
based on actual claims, nonclaims payments, and a variety of trends. One of the 
key mgre<fients HCFA uses for the payables estimation process is paid claims data 
fi:om its National Claims History (NCH) file. Although we did not audit the 
completeness or validity of the NCH file, we obtained monthly NCH reports on 
ctmmit-year payments for services provided in past FYs. This should represent 
the majority of the yearend liability of unpaid claims. — 
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We compared HCFA’s FY 1993-1996 payables estimates with NCH data. As 
noted below, we found significant differences between these estimates and actual 
claims data. The HCFA could not explain these differences. 


Comparison of Estimates of Accounts Payable Liability 


HCFA’s Actuarial 
Estimate 
(in billions) 

Claims History 
(in billions) 

$14.1 

$11.2 

24.9 

13.4 

22.0 

13.7 

36.1 

17.8 


In addition, by contract with an actuary, we reviewed HCFA’s FY 1996 Medicare 
accounts payable estimate. The actuary identified a $4.5 billion computation error 
in the accounts payable estimate. This error increased the reported Medicare 
accounts payable 14 percent. 

In our opinion, HCFA’s method of estimating the Medicare accounts payable is 
inadequate for accurate accrual-based financial statements and constitutes a 
material internal control weakness. 


Recommendations 


We recommend that HCFA; 

® Revise its method of estimating Medicare accounts payable to more 

correctly reflect services provided but not paid at yearend and periodically 
reconcile the estimate to paid claims data. 
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® Report the lack of an acceptable method for estimating Medicare accounts 

payable for financial statement reporting purposes as a material weakness in 
the HHS FY 1997 FMFIA report. 

Need for Improved Financial Management Controls 

The OMB Bulletin 94-01 requires that financial statements be the culmination of a 
systenatic accounting process. The HCFA does not have an integrated accounting 
system that captures Medicare contractor expenditures. Instead, HCFA relies on a 
complex reporting system and ad hoc reports to accumulate financial data. 

At selected Medicare contractors, we noted millions of dollars in unsupported or 
unrecorded transactions. This problem was caused by the lack of an integrated 
accounting system linking the HCFA central office to the Medicare contractors. 

For example, current systems did not contain normal accounting system features, 
such as a double-entry general ledger system, proper cutoff procedures, and 
adequate source documentation. As a result, contractors do not have accounting 
systems that record, classify, and summarize information for the preparation of 
financial statements. These weaknesses increase the risk of material misstatement 
in the financial statements. Moreover, HCFA’s oversi^t of financial 
management controls has not provided reasonable assurance that material errors 
would be detected in a timely maimer. 

Details on these matters follow. 

Medicare Accounts Receivable 

As previously noted, we were unable to satisfy ourselves as to the reasonableness 
and accuracy of the $2.68 billion in Medicare accounts receivable at 
September 30, 1996. These are amounts owed Medicare by providers who were 
overpaid. The OIG previously reported that the internal controls over Medicare 
accounts receivable processing were not adequate. These problems continue, 
despite HCFA’s efforts to implement financial core requirements and to provide 
training to ensure that contractors report their financial data in conformance with 
the CFO Act Contractors did not have adequate controls or consistently apply 
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HCFA’s accounting policies. Therefore, they did not properly estimate accounts 
receivable, maintain adequate documentation to support accounts receivable 
activity, or reconcile reported amounts with subsidiary records. 

As discussed below, similar problems were noted in our current review: 

• Medicare contractors did not adequately document reported accounts 
receivable activity or provide adequate audit trails. At one contractor 
location, approximately $7 million could not be reconciled to 
reported amounts. 

• Some Medicare Part A providers are paid on an interim basis using 
prior claims activity and related costs (referred to as the periodic 
interim payment (PIP) method of reimbursement). We found that 
some contractors used inconsistent accounting procedures to calculate 
receivables and payables resulting from the PIP reimbursement 
process. For instance, one contractor incorrectly included $700 
million as a receivable when in fact all but $32 million was a payable. 
Also, four contractors did not record either PIP receivables or 
payables. One additional contractor included a $25 million PIP 

r payable rather than an $80 million PIP receivable. 

• Medicare contractors did not always reconcile the amounts reported 
on HCFA’s Provider Overpayment Report (POR) with the quarterly 
750/75 1 Report. For example, for the same reporting period, a 
contractor reported accounts receivable of (1) $121.4 million on its 
HCFA 750, (2) $150 million on its POR, and (3) $112.1 million on its 
“STOP” report. This contractor was unable to reconcile these 
variances and determine the true accounts receivable. 

• Some Medicare contractors did not maintain an audit trail to ensure 
that cash collected from overpayments was properly recorded in the 
individual accounts receivable records. In addition, the receivables 
sometimes were not adjusted until months after the cash was 
collected. 
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As a result of these accounts receivable control weaknesses, HCFA may not be 
collecting millions of dollars in overpayments from providers. These problems 
have been addressed in HCFA*s corrective action plan for FY 1997 and future 
years. 


Controls Over Cash 

We reviewed the contractors’ cash procedures to determine whether safeguards 
were adequate, records were in place, and duties were properly segregated. These 
controls typically are designed to protect assets against theft, loss, misuse, or 
unauthorized alteration and to reduce the opportunities for perpetrating and 
concealing errors or irregularities. Based on our internal control work, we 
identified the following weaknesses; 

• 

The separation of duties was inadequate. In this regard, the same 
individual was responsible for receiving and endorsing checks, 
preparing and recording deposits, and performing bank 
reconciliations (two contractors). 

• 

The amount reported as outstanding checks on the HCFA 1 522 could 
not be supported by documentation (five contractors). 

• 

General ledgers or subsidiary ledgers supporting cash balances were 
not maintained (seven contractors). 

• 

Supervisory review of bank reconciliations was not performed (three 
contractors). 

• 

Check signature lists contained unauthorized contractor personnel 
(two contractors). 

• 

Contractor time account balances totaling about $59 million initially 
were not included in HCFA’s accounting records. 


Independent A udiior 's Report Inspector General "j Report on the HCFA Financiol Siatemenls for Ft 1 996 Page 26 of 35 



Financial Reporting and Reconciliations 


The reconciliation of “total funds expended” on the HCFA 1522, Monthly 
Contractor Financial Report, is an important control which ensures that all 
amounts reported to HCFA by Medicare contractors are accurate, supported, 
complete, and properly classified. At the Medicare contractor level, “total funds 
expended” is the sum of all checks drawn and electronic fund transfer payments 
issued during the calendar month less voided checks and overpayment recoveries. 
This amount is then further classified by component into the following categories: 
benefit payments, PIP, accelerated payments, net suspense payments, audit 
reimbursement adjustments, and interest income and expenses. The HCFA uses 
the information fi-om this report in preparing its financial statements. 

Our analysis of the HCFA 1 522 report at the 1 0 selected Medicare contractors 
identified the following internal control weaknesses: 

• Paid claim activity and “total funds expended” were not formally 
reconciled. For example, it took several months for the contractors to 
produce payment tapes that summarized individual claim 
transactions, to identify adjusting entries, and to establish proper 
cutoff periods that reconciled with the monthly HCFA 1522. 

• The contractors had no internal written policies or procedures for 
preparing the HCFA 1522. 

• In many cases, readily available general ledgers and appropriate 
subsidiary records were not maintained to support all components of 
“total funds expended” on the HCFA 1522. For example, to prepare 
the monthly HCFA 1 522 reports, contractors had to obtain data fi'om 
various sources, such as the computerized claims processing system, 
bank statements, manually prepared documents and ledgers, and 
estimates. This data was then manually combined by contractors’ 
accountants into the HCFA reporting formats. However, the source 
documents were not always maintained or available. 
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• Some contractors did not subject the HCFA 1522 to independent 
verification. One contractor had an incorrect allocation of PIP 
payments between the HI and SMI trust funds, resulting in a $360 
million classification error. 

Although we noted similar weaknesses in our prior internal control reports issued 

to HCFA, contractors have not effectively implemented the controls necessary to 

ensure adequate financial reporting. 

Recommendations 

To correct the conditions addressed above, we recommend that HCFA: 

(2) Review and monitor the accounts receivable internal control structure to 
provide reasonable assurance that reported amounts are valid and 
documented. For example, the HCFA regional offices and/or outside 
independent audit firms could assess the adequacy of controls. 

® Establish an integrated financial management system to promote 

consistency and reliability in recording and reporting accounts receivable 
information. 

® Ensure that all contractors establish a general ledger system that 
incorporates double-entry bookkeeping. 

® Ensure that all contractors develop control procedures to provide 

independent checks to ensure the validity, accuracy, and completeness of 
the amounts reported to HCFA, including a reconciliation wiA the 
contractors’ supporting documentation. 

® Ensure that contractors receive ongoing training on the HCFA 750/751 
report 

® Include the issues relating to financial management discussed in this report 
in the HHSFY 1997 FMFIA report _ 
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We considered several electronic data processing (EDP) control weaknesses at the 
HCFA central office, selected Medicare contractor locations, Common Working 
File (CWF) host sites, the CWF maintainer, and shared system maintainers to be 
reportable conditions. We considered the control weaknesses at the HCFA central 
office to be material. 


Background 


To administer the FY 1996 Medicare program and to process and account for 
$204 billion in Medicare expenditures, HCFA relied on extensive data processing 
operations at both HCFA and fiscal contractors that process Medicare claims. The 
HCFA central office computer center primarily maintains administrative data, 
such as Medicare enrollment, eligibility, and paid claims data, but it also processes 
all payments for managed care. 

Medicare contractors use one of several “shared” systems to process and pay fee- 
for-service claims. As part of the claims processing, these systems interface with 
the CWF to obtain authorization to pay claims. The CWF uses nine distributed 
data bases to coordinate Medicare Part A and Part B benefits and to approve 
claims for payment. These data bases are maintained by contractors referred to as 
CWF hosts. In addition, the shared systems and CWF are designed and 
maintained by a separate contractor referred to as the system maintainer. 

Controls associated with the general data processing environment are critical to 
ensuring the reliability, confidentiality, and availability of HCFA data. Such 
controls, which are referred to as EDP general controls, generally relate to the 
entity-wide security program, access controls, application development and 
change controls, segregation of duties, operating system software, and service 
continuity. The EDP general controls affect the integrity of all applications 
operating within a single data processing facility. ~ 
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Medicare enrollment, beneficiary, provider, and payment information. The 
specific vulnerability identified was immediately corrected. 

In addition, HCFA’s entity-wide security program was ineffective. This program 
should provide a fiamework for managing risk, developing security policies, 
assigning responsibility, and monitoring the adequacy of computer-related 
controls. The HCFA had not made risk analyses or developed security plans for 
its computer center, telecommunications, networics, or significant applications. As 
a result, HCFA management had no assurance that cost-effective controls were 
implemented to manage risks associated with the systems. In addition, HCFA’s 
security structure was not adequate to ensure that security program objectives 
were achieved. 

Access controls did not adequately protect data fi-om unauthorized modifications 
or destruction. Application developers were allowed update access to production 
data for many sensitive applications in a maimer that would bypass audit trail 
controls. In addition, access control software was configured so that it did not 
adequately protect HCFA’s 400,000 tapes. Furthermore, the use of sensitive 
utilities that could bypass access controls was not monitored. All of these 
weaknesses could allow users to modify production data without detection. 

We also identified serious application development and change control 
weaknesses. The centralized production control group controlled only about 
15 percent of the production batch programs. In addition, HCFA did not use its 
library management software to perform version control over application source 
codes or to ensure that the executable program code was created firom the 
appropriate source code. Because of these weaknesses, HCFA risks implementing 
unauthorized programs. This could result in improper processing of certain 
Medicare payments or eligibility information and could allow malicious 
programming changes that could interrupt data processing or destroy data files and 
programs. 

In addition, electronic data processing functions were not adequately separated to 
prevent one individual from controlling key aspects of computer-related 
operations. For example, one systems programmer also served as a backup _ 
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security administrator. This assignment of duties could permit one person to make 
unauthorized and undetected changes to operating system software products. 

Controls over operating system software integrity and changes were also 
ineffective. The operating system software was not adequately restricted. The 
HCFA had allowed 67 contractors and 17 systems persotmel iqxlate access to the 
operating system software. This excessive access increased the risk of accidental 
corruption of the operating system, and this risk was exacerbated by HCFA’s 
inadequate control over system software changes. Of the 53 system software 
changes that we tested, 27 were implemented without proper approval. 

Finally, service continuity controls had serious weaknesses. These controls 
should ensure that critical operations continue without interruption or are 
promptly resumed and that critical and sensitive data are protected when 
unexpected events occur. The HCFA had not updated its critical application list in 
the contingency planning document since 1992. Because several applications had 
been developed, modified, and combined since then, HCFA’s contingency plan 
could not ensure that critical applications would be promptly restored in the event 
of a disaster. 


Medicare Contractors 


We assessed the EDP general controls at six Medicare contractors and four CWF 
host sites. As shown in the chart on page 30, four of the Medicare contractors and 
one of the CWF host sites had effective general controls, but significant 
weaknesses were found at these locations in many of the six areas of general 
controls. 

Furthermore, two Medicare contractors and three CWF host sites had ineffective 
general controls. These weaknesses could allow sensitive medical history 
information, personal beneficiary data, and claim information to be 
mappropriately disclosed or altered. 

At selected Medicare contractors, we found instances where provider termination 
information was not communicated in a timely manner, passwords were easi^i- 
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determinable, some systems programmers had unnecessary access to alter 
sensitive data bases, and some computer operators had powerful security 
privileges which gave them access to the security data base. 

In addition, at some of the CWF host sites, risk assessments were not always 
performed, policies on removing sensitive information from data storage devices 
before disposal were missing, password change intervals were too long, password 
selection criteria were inadequate, and privileged access authority was granted to 
an excessive number of users. 

Furthermore, as evidenced by the varied findings among the Medicare contractors, 
HCFA does not have a consistent set of policies to oversee and review the 
effectiveness of general controls at its contractor locations. As such, HCFA has 
not adequately monitored these contractors in prior years. However, in response 
to prior recormnendations, in FY 1996 HCFA began a program to contract EDP 
control assessments at selected contractors. 

Conclusion and Recommendations 

The Medicare program relies on automated systems to administer virtually all 
aspects of the program. Accordingly, based on the significance of these 
weaknesses, the need for improvements in EDP controls at the central office 
system is considered to be a material weakness, and the ineffective controls at the 
Medicare and CWF host contractors are considered to be reportable conditions for 
purposes of this internal control report. 

For the central office EDP controls, we recommend that HCFA implement cost 
effective improvements to ensure that: 

© An entity-wide security structure is implemented to achieve security 
program objectives. Specifically, ensure that easily guessed passwords 
(e.g., system passwords used by installers and passwords related to 
functions being performed) are not used, enforce periodic password 
changes, and record and track access to sensitive data with a hard copy 
report to the responsible system manager. — 
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Access controls are adequate to protect data and other resources from 
unauthorized modification or destruction. 


Application development and program change control procedures protect 
against unauthorized changes. 


Assigned responsibilities adequately segregate computer-related duties. 


Controls over system software integrity and changes properly restrict access 
to authorized personnel and protect against unauthorized changes. 


Service continuity plans are current and periodically tested. 




The process of evaluating EDP controls at the contractor level continues. 
All contractors should be periodically assessed, and all findings and 
recommendations should be tracked through final implementation. 


Additionally, HCFA should report the material weaknesses associated with the 
HCFA central office in the HHS FY 1997 FMFIA report 


REPORTABLECOT^ilTON; 


Medicaid Accounts Receivable and Accounts Payable 


For the FY 1996 financial statements, HCFA has recorded a net Medicaid 
accounts payable that includes an amount for accounts receivable. In previous 
years, HCFA did not record an amount for accounts payable or receivable because 
no process was in place to collect this information from the States. However, for 
the FY 1996 financial statements, HCFA did attempt to collect the Federal share 
of accounts payable and receivable information recorded in the States’ financial 
statements. The HCFA received enough information on accounts payable to 
reasonably estimate an amount The information that HCFA received from the 
States for receivables was very limited and, in some cases, nonexistent Therefore, 
we were unable to perform sufficient procedures to satisfy ourselves as to the _ 
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reasonableness and accuracy of the Medicaid accounts receivable, which comprise 
part of this liability. 

Recommendations 


We recommend that HCFA: 

d) Continue to survey States annually for Medicaid accounts receivable and 
payable data and provide clear and complete instructions. 

® Carefully monitor survey responses and implement procedures to address 
problems. 

® Develop trend data on accounts receivable and payable by State to improve 
and further refine the estimation model. 

********************** 


This audit was performed in close cooperation with GAO due to HCFA’s 
significance in the consolidated financial statements of the Federal Government, 
rwhich GAO has the responsibility to audit. The GAO participated extensively in 
various segments of the audit and provided significant contributions. 


This report, which incorporates HCFA’s informal comments where appropriate, is 
intended for the information of HCFA, the Secretary, and OMB. However, this 
report is a matter of public record, and its distribution is not limited. 




j Uune Gibbs Brown 
Inspector General 

Department of Health and Human Services 


July 17, 1997 
CIN: A-17-95-00096 
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WASHINGTON 


LYNPf SSCKR (volct-ovtr).* The thump was the sound of 
t tBW b«iA( Idllod. 

MIKE KENNY: When thii first happe&ad after I bad 
come home, t treohl lay tn bed and just pray ta Ood lo stop 
my beast >irif»iiw. I didn't feel I deasrved lo live. 

LYNX S&ESK. (t'oiec-ovBi'): Kenay uys be bad dsrvcs 
dnslk plenty of txmes be f ate , but never with meb deadly 
coueqoeneea. Afta 30 days ia jifl. be a sdD on prebadan 
tad ba bseosc was revoked. He wia been sober siaoc tbe 
aeeideiit. 

MIKE KSeXY: 1 cant fadsf tbit ma back. Tbere'i 
nednax I eca fo and uy os do for (be fkally thafs ceiox to 
bti^ him bade or toCs (Ota| (o make ten fed beset 
iboitt it baf>pcBiat. But if! can go tad prevent (his from 

b*FP»W"» f 

LYfW (v«le*>«var): Tbet't ecaet}y what be 

two a **««**■ «*\_ voluaMecBc hss aerviota 

p wxam i ponaocc d by Dcnide Beaters' pam 
— (be Alliaaoe Acainst TncrricteBd Motehats. or AAJM.' 
Thai aodsmoc of cogv k ted dxtsik thiwen Is s aq u n o d to 
atuod by (be eouri Xo (he hopaa (bat dte oflaodera wQl 
ebaapa dieir ways, (bey ree ooafawaod by nagsisbed ataries 


SESSION AITENDGE: Scary. [ icaUy bs socry for 
yen. Caiae 1 could bavc been (hoc, aoo. 

MX3CE KENNY: You dost b«ve to be. So (baft 
wbat wete bopiait ibr. 

LYNN -vMg.ute (yoke eiwr): But its not just to ekske 
them fed better. Its to knap it Groan h^ycfttna to other 
famibcA wfbkK is wfay Drank Buaten Eke Nidt Calht tee 
reU out on die job. 

NICK CALLASt h afiects om cbfidren and om OnnXy, 

onr krecd ones, oor friads. If we as people don't stead 
OiLwbrfsaumgaa? 


/^AEBABA WALiutS: Wbte cao be more 
' hfanm dkOM stodeaT Wd^ next, yon may have to watch every 
penny yen ipcte^ bu Unde Sam B ipkspBg bOEooi of your tax 
doUan on dte atote ooteaieons Ben*. Acnold Diac aKQ tew 
you what year Medkaan money iabteBd- Yon wool'c bdieve il 

S;ay widioa. 

Break) 

‘aNNOVNCZR: ABC News' Ztmwao 
(Catnaacscial beak) 


V 


fivan du rawhiai of etbar drmik dervaN. 

VXCTDrS FaTHEK: I hope aS of you uw my son 
here, BiE. BOTs iO \fl yuan old. And he's bon m 
tbu wbeekhair for over cite yean. Kc ww boea 
healthy «sd strong. And a dnak <lci«u put him in tbB 
wbodchaii. 

BILL, Onmk X>rMo| VlcCbn: My Uft B very 
rttffaMh. The waste pan abonc being s ■ wbeekhair 
is that I cannot play ^orei like dte rest of OQ' Gcicada. 
ANDSUEA TUEOEL (phjt VktiB's Daughter: 
September L3, 199d. My fatte arai Icilted by a drank 
dover. 

LYNX SHERR (voknnvte): Andrea Tuctea fadter arts 
a 5&*ycar*o1d taotrecycle low wbo had jUst retirod Boa 
his job as s stooc masotL He died whao i vco bit him h«— 
on. 


Ida Yew’ SSSSSSS Cood'Bye 

BARBARA WALtERS; TweaRjHdtaee bilBoa dolhn >- dunk 
ofit Has wackteWaS Sheet JounMl said tefs how umefa of 
your hard>«acBfid moocy wtat to a iy t o p er and ootregeoas 
Mcdicnre yymuas late year akne. TbecectofhreUi onefiar 
oldei Amaaiem » spmmag out of ooamoL pardy because of 
greedy s^phes who ehofc Twaiwiairt pciccs for (htet products. 

Well, we hate to iqr tel wo told you t«^ but are did. 
KUGROOWttSi Yca» a aAfle hack we showed you how your 
Medieare money is being •9uaadettd. Bat k seems te peoblem 
is worse now ten it uras bdbcc. Whaf* aDtet money buyace? 
Veil. acateaolCGBlstwhrro been feekmgfcctaiwoi. And 
maybe they ihonld hove sees Arnold Dkt^ report te ficte time 
aroued. 

ARNOLD MAZ. ABC Newe (vekorever): The bank 


ANDREA YUTCEL: The thing I have te hatdut 
tima Eviog with and rwv** me so mad is ^ died 
becaase of a dnak thtw chose to mte (hat choice (c 
get a wheel and take everytfusg away from US. 

LYNX dBBacR {voic e re m ); The drank dirrer who kxDed 
Andtea's father is ibe tnan who joins het here tetdghl Mike 
Xoim’- 

MZKZ KXNNY: Every ttma we get into the cat and 
ddvc by (he ^ai that h happmt. ! say a prayer, and 1 
uy rm sorry. TbB wiQ never go away. The people, 
the vkthns it will never go away for iheaa PIcek 
don't drmk tad drive. TbaokyoiL 
LYNX SBDBlR (rekerever): In some mull way, Andrea 
and bdceboih finda bitof toloee in das •ventng't session. 
AieDBXA TOEGZL: I appr^Mc U. Tbaaks for 

•teywg- 

SESSION ATTENDEE: nnseny. 

ANDREA TUEOEL: Really. Pksse be carefid oui 
(bare. 

SESSION ATTENDEE: 8k, «***»^>^ for conung. 
MDCE KENNY: Thmk you. 


over Hateiaehte been fieeee and emoekoat 

CONGBESSHAN: Macbm. take your sere 
ARNOLD DIAZ (ve dca nv ar) : Pjtaite acaiacs againsT 
sesteocs and oongscremcnu 

FKMAig SENIOR CiliUN; Why don't we have 
seme aoswop to iheae goeatiaos? Why have people 
bars denied tesate^ Vhyt 

ARNOLD DIAZ (veto e ver ^ And r*^M«**^«*“ against 

Rep. CHARIXS RANCEt, (D) New Yoct: You 
oute *0 be aiihnnnd of yomelf for wfaat yotfea 
doing, noa to P cmnwaii Das'! do (hat to ymtr 

AjUfOLD KAZ (va fc a a« u ): If onr ek e ted officiah are 
leriens aboos savmg Medieoe. of — iMwp eueh 

oter, Aey edte teeniBg m peepfe hka In Otoran 
(p^ who have aecn bow Madkare B wastmg a fbrtupe by 
paying too mite fbr meteal suppHea. 

HM QOYNN, Medkara w«*<Y**"** When yoo get a 
310;000 bin (or a beodage tka te £ar oge^nkuuh period of 
time, yon Imow test's wtong. 
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ARNOLD DIAZ (▼ekc-ov«f): It is wtoDg. 

(oBoracn) tfthis were your laooey, you'd Qfiveripead it 
dkis way. Well, dau ii your QMn«y, your tax dollata that 
Mediose ia wutmg. It's ipeadiog more for medieil 
«\ 9 pli«a tbaa yeai aad I would if we went mio a phissacy 
or sfote and paid retail f^itsea tay COBftess is 

wtstbg bilHagos of your tax dollars bccmw d doesn't shop 
tfound for the best price. 

(voieo^rer) Tbe Gewial Accottctiag Office, better boown 
u the CAO, issued this report for which h did shop aiQtmd. 
Ameoig dm jBeoas it looked «t woe bmdagos- PQr a mQ of 
tatzze. winch it found aeUjog retail for 10 cants a yard 
MedKoc pays 44 emtt a yari, A brndage Uke this. 42 
eeoti a piece retail. Medieue’i rate, a whopping S3.77. 
And for diis surgicai diesihic. (he ageacy as us^ yoec tix 
doUmiopcy IQ times more ihiatetaiL 
(«• cttera) So you am aware that (here hecos eta be 
■ lot cheaper chan you arc payini te foam? 

Dr. BRUCE VLADECK (pbX Dlitcur, BCFA; My 
teiily purchases tbecD for out own «M, or coorM. 

ARNOLD DIAZ (roice-eaer): Dr. Bnce VUde<d( is foe 
do e tfia c of the Reahh Cam Pmmdaf AdsonsbetiOD, 
which rans foe Medieve piugraitL 
Dr. atUCE vlaDECK: I sieaii. if we really oaed our 
fwwWr power, we could lave a lot of mosey. 

ARNOLD t»UZ (volcc-mecr): The Veteraru 

AdmxBlsctttloa. also a govennamt agency, uses in martaet 
power aad what a Stagleii dmamg for ufokh 

Medicare pays &« cents, foe VA bejo for - ace yoa reedy •• 
four centt. Tnssparem baadagea, SI JS vems six eeatt. 
Weetod drewing - your Medicare aaoney pays S2J2 a 
piece. The VA feta it for leas than a oidc^ 

(aa eanaera) The average taxpayer it going to look at fois 
md ny, fo» it abend Why should Mefoean be paying 58 
haws as rhm foe VetacxiB Adnsniihstioa for as 
lien? 

Dr. HRtx:E VLAIJECK: Tbey'ta right. They're 
abcohdely oomet Ids ridicnloai, I me*#, it's ju*t - foere 
U oe jDxdfieaciea for it 
ARNOLD DIAZ: Why? 

(eeko-ow) Sceasor Ten Haridn of Io«a H on foe 
that ovdsees Medkaw aad agrees ift an 
ini t fgm«w wettc af rnooey. 

(M ctam) SoMte, •hy il il llm lie Veto«o 
AiSwii^^i f f in g p«ya so leas for ifoms foin Medtesre 
docs? 

Saa. TOM HaSOON, (D) lewa: Because the Veterans 
Admisistratioa engages in the good, old Anmnean practice 
of cofi^ecibyely bfodag. 

ASJVOLDIHAZ: Why doean't Mefoenc? 

tOM HARlONt foe Uw prohfotu Medkara ffoa 

doing foot. 

ARNOLD DIAZ (Toiee-ovef ): And gocai how nuieh of 
yon rex miay b gotag for tUs wteelehaic aeat e ut hi no 
Weejd yon believe SgSQ? 

(nu famm) UtO for foil? 

XOM BASK3N: gSlO far tfada. We wens to foe 
xHolKWetefisdeQtwhaiwusiaherA LcaafoasSiOof 


oaogahyde and fnm rubber in foil, and foey arc bOlieg 
Medacwc $S80 for it 

ARNOLD DIAZ (voiee-ovcr): And get this - just on 
oxygen, the OAO says Medkarc could save ahnoct SI 
biDkm • year. How? By paying foe VA's ram, wbjifo b 
le« ihn half of whas Medicare's gcswrously deliog out 
(on catners) So here, we're about legal waste. 

RigbT? This in't fraud in foil case. 

TOM HARlONt No. Ifs legxL Pe r fasiy legal. CoDgress 
WTOtt those laws, pvt them in (here. Ferfecdy legal 
ARNOQLD DlAZs And lU foese conymies are doing is 
advantage of what the law allows tfamv to do. 
TOMHAKKXN: I gnen yoa cast blame foirax can you? 
SUPPLIER! Pto domg exactly fkt told to do. Pm 
told to make a coo^ of footisaod doQar preSt per paae&t. 
Theft cxacOy what the govenuneBt tells me to do. And ift 
not my haH (hat I arake that kind of money off e padest 
ARNOLD DIAZ (TMce^vxr): This soppUn, wbo didn't 
want to be oiAde cniLUoos providing aottiag 

wifo Idta MnUfliiag tuppEoa. 

AITW MJFP! A Ids woold cost a^reximueely SI. 00 to 
St.25, Mid Medicue would reixnlnine S30 for the tame kat 
ARNOLD DtAZ fan enoara): Why would Me di care be 
paying $30 for $1.00 worth of sopplies? 

SUPPUZJb Thaf s a good queetkm. 

AWOLD IHAZ (nl»«.cr)i ran Quyna qii£«ioi>«l tbe 
bUli Awm another tu ppl tef «duch son 1.500 basdages to 
treat foa sore cm hit MMfs log. 

JIM QUYNN: It doemt take s genius to figure oat foai 
dkcre’s wioBg when you have S44,(X>0 for 

bandages l&e (bcac utv a fovr^monfo period. 

ARNOLD DIAZ (v»i ca -aver): Yea heard it right. Here 
MS foe Medicare >*"***^*^ fos foe four ounfos tocalini 
$44,000 (be ooe MR. 

JIM QUYNN: Yon kaow darn good end well that we're 
eat Mly heahng sore, we're healing somebody's 
pockesboek on this deal 

ARNOLD MaZ (v^ce^ovcf): Spealcmg at excessive 
yjj], how ahoQS $3,000 to treat a scrape m (he kon 
of Julie Mooxa^ (ph) siofoa. The bill Inchided tabes of 
goL You woifi believe what yon paid (at foeae. 
jruuXMOORE: They provided two of foese. Ifsatfuea 
OMtoebotde, and they blDedMedtcve $2l0apwcx. 

ARNOLD DIAZ (Tolcn^vcr): Julie was so bocased, she 
did her own thopping lad (brmd foe same gd t ellinf tea 
S17J0. She Omn ooaapl*®*^ to foe supply creapany and 
uys fory toM bet, don't worry, yran mother is&*t payfafr 
Mediemii. 

JUUB MOOREs They are sklndag (hat ii wmldtfc cost 
her BiyfoiBg. fx COM hsw. It cett me. It eoct every stngfo 
OQ^aycf m frgi eounsy. 

ARNOLD DIAZ (on cUBera): All of this mooey being 
waafail If t nfiBiadfig. 

TOMHARlONt IfliiaftarUfoig. You loiow. raxpeynn fa 
txanisy have c»cty right to be juat mad as bdl abovt 

foil. 

ABNOLDDlAZ: WhothOQJdwehemaduheaai? 

TQM HARlON: WcQ, I (huk ve ha've every cl^ to be 
agiy at the medical aupply industry . We ous^ tc be logxy 
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«t <be p«ople wbo run Medktfe. and people ouebt to be 
tD»d M Congreu. Thu w« hcvoi't bed the got* to diiag« 
Ow U«. Hw mat be dutsiged We do ttut» >00*0 Mve 
WSiene of dofian evcsy Tnx. 

BUCH DOWNS: Aad we're not going to tabe it axQmore. 
AANOILD KAZt Yeah. 

BUGH DOWNS: Aiaold. aiace that waa ongnuUIy broadcart. 
haa Jb^peaed? 

ASNOXi) XAAZt watt a yen and a half ago we did that 
npon. And bancaUr.aoTsaeh has happened, hi ftct, just next 
^^tk, the General Aecoinding Office wiS come out with yet 
another report saying dm we are payhig tnudi too otocb lor 
otedieal a(q>plkt and we need to addnaa dw piobloB. 

Medicate uys they are aomniiiag bills jptrnuUy ao 
can weed out tba phcoy ~ the waBtB. But tbia legal daaid, wioeb 
is dlls ovapaying tor ao^dies, cestnnes. 

BUGS DOWNS: Now, baa ooi c oc g<a i .iioBat« and cf&cwct 
Coogreat broo^ forth any legisladein about thu that might help 
01 ? 

AJRNOILO DIAZ: They ftiS — to we Siaatw Hadott'a worda — 
haven't had the guts to peas the H«‘a goisf to 

winfrodare k Tboe are a ootqrie of bsTh bekhig around 
Coeffeaa. Bui the n^ply isdastry ts lobbying herd, giviag loti 
of iikooey to Casgreat, and they ate adamant tbosi keepmt these 
piieea die same. 

BUGS DOWNS: Afld the isduitry'] respanaea have 

been anydiiag on fb» pbu aide dsoe? 

ASNOLD DIAZ: Oh. yeah. The iadkuvy says the prioea art 
juatfigbt And tfyon lower them. weH have to Iowa thoqnahty 
of exe to dw napients. 

BUGHDOWKS: Ob. boy. Thaakyou. Well be riipR back. 

(Commercial Break) 

BDCTt DOWNS: Ifs to check tn widi Kighthne. and Ted 
Koppel wiS oan.taBtte with AfiC Kcwi coverage of the McVeigh 
scntcsdDg. 

TXD KOPFCL, aBC News (on catnora): Toeugkt on 
NighdnM ~ wiiU the duA MBScDce agasat Tlmodiy 
McVeigh roiew Aaenca't fiiidi in thi jtaticc system or 
am McVeigh inn a ras^. kfcetoii ftom McVai^'i 
law}^. Ssepben lenea. toaitfit Foltowed by PohtieaUy 
loocrEcct. 

BDGB DOWTIS'. That's NightUae after you local tiewa. AsmS 
yon can now vsek osr new Igtotaaf Web eitt to find ou more 
ahem die hieVot^ caae ac abcoewvcoa And dua is 2(V20 to 
wu'fbt Wf thaidc you tojoiaing ita. 

SAM ABA WALmS: And tcniBnbcr, wt^ in touch, so 
you be a tooch- I^Barhin WaUm. 

BDOBDOWNSi And Tm Hugh Downs. 

SAMARA WALTERS: And for all of u here at 2W20, you 
have a good and safe weekend. Ooodaigbt 

Copyright C 097 Amoriun BroadoastO^g Ceavaniei. /he. 
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What s News— 

* * * t * * • 

I World-Wide 


EBHMT# 24 


MEDICARE MADE $23 blJilon in Im- 
proper payments last year, an audit says. 

The review by the HHS inspector-^n- 
eral's office represents a hi; jump from 
traditional estimates of medicai-spending 
irrefularities. and suggests improper pay- 
ments to heailh-care providers accounted 
for 12% of the fiscal '96 Medicare budget. 
Meanwhile. Senate Republicans will seek to 
raise the Medicare eligibility age to 67 from 
65 in their Medicare-overhaul plan, due out 
soon. (Articles on Pages A2 and A4> 

The Finance panel chainniia stresied 
that some deiaib of the drn/l proposo/. 
icliiclt coils for culling sns billion over 
flue years, remain subject lo change. 


Estimate of Improper Medieare Costs Soars 


By Geoftce anocrs 

sea// Xrp«r(»r a/ Tne Walu Stubbt Jouhmal 

WASHINGTON -The federal Medicare 
program made an estimated $23 billion In 
improper payments to medial providen 
In fiscal 1996. according to a financial audit 
being prepared by government reviewers. 

The new calculation by the inspector 
general's office of the Department of 
Health and Human Services represents a 


S«n«to Medicare Plan 

Tbc S<Ml« GOP plan to ovarbaui Ma<U> 
cara would raiaa Uk aUglbUlty aga to 67 
from 65 and would taak alightl/ doapar 
«uU in paymanta to ttoaplula than the 
Houaa plan. Artlela on paga A4. 


big jump from traditional estimates of 
medical-spending IrregularlUes. Policy 
analysts generally have pegged fraud and 
abuse at 3% to 10% of overall health 
spending. The Inspector general's report, 
which hasn't yet been made public, would 
suggest that Iniv^ payments last year 
amounted to 12% of Medicare's S!»4 billion 
budget. 

The audit I'verines what a lot of people 
at the grass roots have been saying," 
remarked Charles Grassley, chairman of 
the Senate Special Oomminff on Agf^. 
"There’s a. great deal of susfhdon among 
taxpayen. particularly senior dozens, 
with regard to overbllUngs in Medicare," 
the Iowa Republican added. ■ 
BUl-by-BUl Itevleir 

Pe^ famUlar with the audit say It is 
based on i detailed, bilHy-bUI.review of 
about S,000 Medicare filed last year. 
Investigators visited dpcii^', hospitals, 
laboratories and Other pgorlden to cbedt 
whether medical reconuy^nibborated 


claims filed with the Mediare system. 
Auditors reportedly found problems with 
30% of the claims. 

The main redpieni of the audit will be 
Che Health Care Flnandng Admirustra- 
tion. which oversees Medicare. A HCPA 
spokesman uid he believes the audit "will 
be a useful roadmap to i^otect the Medi- 
are program." and could help reduce 
flaws in the system. The spokesman said 
that in recent years, "we've made prcity 
good progress In improving Mediare in- 
tegrity on all fronts." 

The Inspector general’s office dedined 
to comment on the audit, noting that the 
report is sUII being completed. HCFA is 
due to get an official draft of (he report 
next month, with an (H^portunlty to attach 
its own comments befwe formal publla- 
tlon of the audit later this year. 

The audit found UUing problems were 
common thoughoul Medicare, according to 
people knowledgeable aixmt the study. 
Irr^arities were especially pervasive In 
homo-health services and skilled nursing 
fadUfies, but there weren't any areas that 
were deemed spotless. 

The report Is llk^ to be welcome news 
for federal fraud investigators, who re- 
cently have gained extra funds to pursue 
health-care cases. The audit may be less- 
welcoroe news for medical providers. They 
are Ukeiy to raise ^esQons about whether 
the study's rebdvely small size - $$ mil- 
lion In claims - Is enough to jusUfy iu 
extrapdation to the entire Medicare 
program. 

Fraud or Lapses? 

Doctors and other providers also are 
likely to question whether apparent evi- 
dence of Improper payments Is fully lusti- 
fied. At this stage, people involved in 
drafOnc the r^rt aren’t saying how 
many (rf the sus^ted problem cases re- 
flect uQdertying fi^ud and abuse, com- 
pared with those that simply may reflect 
innoaot lapses In record-keeping. 

The audit Is being carried out under the 
Government Management Reform Act. 
which calls for rigorous review of govern- 
ment agencies' bookkeeping under gene^ 
ally acapted accounting principiet. Under 


that act. government auditors have taken 
new sieps to review individual case rec- 
ords. rather than relying on summary 
data. 

Historically, Mediare has delegated 
much of its claims-processing to private 
irtsurance companies, which pay bills for 
specific parts of me country. These In- 
surers, known as "fiscal intermediaries." 
have their own fraud-investigation units, 
as well as siaiistial screens that look for 
aberrant billing patterns. 

But critics, including Malcolm Spar- 
row, a fraud expert at Harvard University, 
have contended that the fiscal-intermedi- 
ary system focuses mainly on making sure 
that claims are submitted in a standard 
fashion, rather than checking whether 
Mediare is paying for appropriate are. 
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1601 N. Tucson Blvd. Suite 9 Association of American Physicians and Surgeons. Inc. 


Tucson, AZ 85716-3450 
(800) 635-1196 
(520) 327-4885 
FAX (520) 326-3529 
FAX (520) 325-4230 


A Voice for Private Physicians Since 1943 
Omnia pro oegroto 


STATEMENT 


to the 

Committee oh Govenunental AfTairs 
Subcommittee on Investigations 
U.S. Smate 


Hearing on Medicare Fraud 
June 26, 1997 


Submitted by the 

Association of American Physicians and Surgeons, Inc. 
July to, 1997 


The Association oj American Physicians and Surgeons, representing thousands of physicians 
in all practices and specialties, was establt^d in 1943 to preserve the practice of private 
medicine. AAPS is dedicated to the Oath of Hippocrates and to protecting the sanctity of the 
patient-physician relationship. 


INTRODUCTION 

The news is full of horror stories of Medicare mills cranking out fraudulent billings and bilking 
the American taxpayers out of millions of dollars. But these reports create a false impression 
that fraud is the norm in Medicare Instead, most physicians are doing their best to comply 
with a very complex and confusing system of CRT codes and other government regulations. 
The Inspector General for Health and Human Services, June Gibbs Brown, acknowledges: 

"We aren't finding the individual physician to be a prevalent offender. Most 
of them are caring people, dedicated to medicine and their patients. ” 

—"Medical Economics'’ (9/9/96) 
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But unfortunately, these highly publicized cases and misguided enforcement actions by the 
Health Care Finance Administration (HCFA) of HHS have created an atmosphere of fear and 
intimidation in which physicians who treat Medicare-eligible patients must practice their 
profession. 


MEDICARE FRAUD ENFORCEMENT AND ITS IMPACT ON 
PATIENT CARE 

AAPS recently conducted a mailed survey of physicians on Medicare and its impact on patient 
care which shows that patients are also feeling the pinch of these tactics as fewer physicians 
are willing to treat Medicare-eligjble patients. Results of the survey detail for the first time 
the impact of Medicare enforcement and r^ulations on patients' access to care. Some 
findings; 


Almost one-half (46%) report restricting services to Medicare patients. 

Three-fourths (75%) of physicians who restrict services to Medicare patients do so 
because of cuts in reimbursements; 

Medicare pays only 50% of the doctors’ actual fees. 


• More than one-third (37%) have trouble finding referral physicians for their Medicare 
patients; 

• More than 70% plan to retire from patient care at a younger age than they would have 
considered five years ^o. 

Perhaps the most disturbing finding is that almost three-fourths (74*4) of physicians who 
restrict services to Medicare patients do so because of "hassles and/or threats from 
Medicare." This is proof ind^ that some of the misdirected efforts of HHS and HCFA to 
"crack down" on fraud have made it more difficult for patients to get care from the most 
honest and qualified physicians. 


SUGGESTED GOALS FOR CONTROLLING FRAUD 

As the Subcommittee for Investigations explores ways to reduce fraud, AAPS suggests the 
following goals; 
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1 . Identify areas most vulnerable to fraud, determine its extent, and target resources in the 
most effective manner; 

2. Minimize fraud by eliminating incOTtives to defraud, 

3 Minimize adverse side effects of the fraud control effort, such as the following; 

a. Shifting fraudulent ventures from the fee-for-service sector to the managed-care 
sector where fraud may be more likely to cost lives instead of just dollars; 

b. Increasing costs and reducing the avail^ility of medical goods and services by 
intimidating honest medical professionals and vendors and increasing overhead for 
activities required solely to demonstrate compliance, 

c. Violation of the rights of Americans with the unwarranted destruction of careers 
and lives through abusive, over-zealous prosecution, 

d. Destruction of patient confidentiality, and 

e. Public endangerment by commando-style raids in which unarmed, nonviolent 
patients and staff may be threatened with deadly force 


DEFINITION OF FRAUD 

Fraud involves the submission of inaccurate claims with the intent to deceive, for the purpose 
of collecting Medicare payment to which the person submitting the claim knows he is not 
entitled, The use of controversial treatments, "overutilization, ” failure to follow "practice 
guidelines," incorrect coding, etc, do not constitute fraud, though they may be the subject of a 
billing or reimbursement dispute Deliberate misrepresentation - dishonesty - is the sine qua 
non for fraud 

While Inspector General Brown has assured that *'You won^tfind any physician who has 
been convicted of a crime when all he did make an honest mistake, " HCFA continues 

to send written threats and pursue outrageous investigation tactics usually reserved for violent 
criminals. 

For example. Dr Danny Westmoreland, a family practice physician in Mason, West Virginia, 
along with lus wife, 9-year-old son and eight patients, were held at gunpoint while 
government officials ransacked his office looking for evidence of irregularities in his billings 
Dr. Westmoreland says if they wanted to look at his files, ”Ali they had to do was ask. " (See 
attachments) 
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PROBLEMS WITH THE CURRENT SYSTEM 

The reason that Medicare is such an attractive target is that the money is easy and the risk of 
detection is still low. Simply, the system is ripe for plunder by design. 

The assignment of benefits makes it possible for multi>million dollar scams to operate by 
billing for fictitious services or for services of minimal value to the recipient (such as 
unnecessary laboratory tests). The absence of any copayment (as for laboratory tests or home 
health services) removes any patient incentives to pay attention to the bill. 

As U.S Attorney Alan Bersin has pointed out, the upswing in fraud has resulted fi-om 
separating the payer from the recipient of services. Third-party payers are attractive targets 
for organized criminal scams, as well as for dishonest providers and patients. An appallingly 
high percentage of Americans (up to 25% in some groups) see nothing wrong wth lying to 
increase the size of medical/insurance settlements, (study on fraud) 

Inspector General Brown paints the picture clearly: 

"It's created an entire cottage industry. But those involved aren't medical 
people.. .the[se] people learned about the money that can be made in health-care scams 
while they were in prison - and then set up ^top after they were released Without 
providing any service, they started billing HCFA, using Medicare numbers of deceased 
individuals. Other people, again with no relationship to legitimate practitioners, have 
billed Medicare for durable medical equipment they never supplied. " 

—"Medical Economics" (9/9/96) 


NEEDED STUDIES 

Before investing hundred of millions of dollars in enforcement efforts that may be useless or 
counterproductive, Congress needs to know the extent and nature of fraudulent activity in 
Medicare claims. Studies should be done immediately, before more extensive anti-fraud 
measures are implemented, so the success of the measure can be determined This is 
somewhat comparable to the "outcomes assessment" that Congress is now demanding for 
medical therapies. 

Proposals both for "administrative simplification" and fraud control rely on electronic data 
interchange. Yet this presents grave hazard for compromising patient confidentiality (for 
which adequate safeguards have not been and probably cannot be developed). Moreover, 
EDI (electronic data interchange) may actually offer vastly expanded opportunities for skillfli] 
cheats, as explained in Malcolm Sparrow's outstanding recent book. License to Steal 
(Westview Press, 1996) 
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As Sparrow also points out, health care fraud is "non-self-revealing,” in contrast to credit-card 
fraud. This problem is exacerbated by Medicare policy regarding the use (or non-use) of the 
Explanation of Medical Benefits (BOMB). 


Questions To Be Investigated 

A GAO study is urgently needed to test the following hypotheses: 

1 . Assigned claims are ^ more likely to be fraudulent than unassigned claims, because 
the latter must be seen by the recipient of the goods and services. 

2. Electronic claims are more likely to be fraudulent than paper claims. 

Method 


The gold standard for determining accuracy of the claim is first-hand verification by 
interviewing the patient. Does the patient really exist? Did he actually receive the claimed 
service from the stated provider? Does he really have the problem indicated on the claim? 
Does he know that a claim was submitted? 

The study need not be oppressive and intrusive like a taxpayer compliance audit. 

Investigators are to obtain data, not develop cas^ for prosecution. (If is essential to 
remember that patients often have memory difficulties and are especially likely to be unaware 
of certain services such as those provided by anesthesiologists or surgical assistants). The 
method could be modeled on that used to check on refunds through the Earned Income Tax 
Credit program (which showed outright fraud in at least 19% of the claims), as described by 
Sparrow. 

A random sample of beneficiaries should be interviewed for each class of claims; assigned, 
unassigned, a paper claim, electronic claim Other possible categories would be for type of 
service; home h^th services, durable medical eqiupment, laboratory or imaging studies, 
physicians services, hospital stays, etc. It makes no sense to invest 90% of law-enforcement 
resources in raiding physicians* offices if 90% of fraud turns out to be in claims for home 
health services, durable medical equipment or hospital stays. 

Interviews should be done promptly after submission of the claim and before paying it so that 
memories are fresh and incentives to cooperate are maximum. 
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SUGGESTED REMEDIES 

To eliminate opportunities for fraud and to ensure the best medical care for patients. Congress 
should consider to following actions; 

1 . Make all Medicare payments directly to the patients, rather than the providers; 

2. Make Medical Savings Accounts available to all Medicare-eligible patients, 

3. Eliminate the Resource-Based Relative Value Scale and price controls. 

4. Minimize Over-Zealous Enforcement Artivities 

Minimizing Incentives to Defraud Bv Abolishing Third Party Payment 

If the studies described above confirm the hypothesis that assigned claims are far more likely 
to be fraudulent. Congress should consid^ requiring HCFA to make all payments directly to 
Medicare beneficiaries rather than to the provido^, and possibly only after the beneficiary 
presents evidence that the payment, or at least any applicable copayment, has been made 
(And some copayment should always be required except in cases of severe financial need.) At 
a minimum. Congress should put a stop to any incentives that tend to encourage accepting 
assignment (such as hi^er reimbursements to "participating" Medicare providers and 
enhanced "hassle foctors" for "nonparticipating” providers.) 

The risk of detection would be enhanced by making health-care fraud more likely to be "self- 
revealing.” Senator Harkin proposes that a toll free hotline be established for patients ask 
questions about the "Explanation of Benefits." This is a first step, but does not go far enough. 
Instead, a full and complete billing should be sent to the patient in every case, and 
nondeliverable bills should be followed up. Furthermore, the billing should be in plain English, 
printed in legible type, and should include narrative descriptions of services and diagnoses, not 
just codes. 

This would eliminate the potential for fraudulent billing for deceased individuals or for 
services which have not been provided— scams which have been proven to bilk the taxpayers 
of millions of dollars. 

Many physicians fear that patients will simply pocket the check and not meet their financial 
obligation. To obviate these potential objections, payment could be made by dual-payee 
check, which would require endorsement by both patient and provider, with an "Explanation 
of Medical Benefits" (EOMB) sent to the provider. Beneficiaries would not be able to cash 
the check and pocket the money for non-medical use 
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Expand the Medical Savin 2 s Account Option 

Even more important is to reduce the use of Medicare as a pre-payment rather than a risk 
sharing mechanism. Most medical services should be paid for directly at the time of service 
and claims submitted only after the deductible is met. If Congress continues to encourage 
enrollment in managed care (HMOs), the taxpayers will continue to pay for benefits whether 
they are used or not. A recent study shows that managed care organizations have been paid 
7% more for Medicare patients than those utilizing fee-for-service. HMOs will continue to 
"game the system" by receiving payment for services which are paid in advance, but not 
performed. 

Medical Savings Accounts (MSAs) would encourage responsible spending by seniors only for 
services actually needed. The demonstration project proposed should be expanded to any 
Medicare-eligible persons who choose to participate. 

Eliminate Price Controls 


Finally, Congress must reco^iize that the current Medicare price controls regime rewards 
cheaters and punishes conscientious physicians. Forty centuries of wage-and-price controls 
have shown that market distortions, gluts and shortages, black markets, erosion of quality, 
and disrespect for law inevitably follow. The Resource-Based Relative Value Scale is a 
cumbersome, Byzantine price-control system that fi’equently leads to absurd fees, which may 
not even cover the overhead for services. Physicians who do not "game the system" may be 
forced out of business At least, they may be forced to change their practice in a way that is 
less than optimal for patient care simply to bring in enough payment to keep their doors open. 

Survival is a powerful motive; faced with price controls that prevent them from earning a fair 
return on their work, the most honest citizens are tempted to cheat. That is why severe price 
controls have always had to be enforced with draconian punishments, often the death penalty. 
It is better to have reasonable laws, with which most citizens comply willingly, than 
oppressive laws that must be enforced with intrusive surveillance and harsh penalties. (This is 
especially true since price controls never actually work to restrain or lower prices in the long 
run.) Numerous respected economists have testified against price controls, and Republicans 
in Congress are nominally against tlus discredited and coercive intervention. 

The RBRVS schedules, if used at all, should only be used to determine reimbursement, not to 
dictate what physicians may charge The proper fee in all cases in the one that physician and 
patient agree is just and reasonable. The ability to set one's own fees (which is always 
constrained by the consumer's ability and willingness to pay) is essential to a free market All 
other professions, such as attorneys, enjoy this freedom The right to determine the value of 
one's own services (implemented by balance billing) is a fundamental right, also guaranteed in 
the initial enactment of the Medicare law (Sec. 1801 of Title 18 of the Social Security Act, 
See attachment). It also tends to eliminate rationalizations for "gaming the system." 
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Dr. Rutgard Faces Civil Suit 

On Marc h 6. 1997. thi> U^. Circuit Court of App eals 
hancied ftawn a fuliny favorable on tnanv points to leffrev lav 
Rutgard. MJ^. fsw AAPS N€ws Mav 1997) . 

On May 2. 1997. the government filed a civil action unde r 
the Fdte Claims Act a g ainst Dr. Rutgar d. uaing the sam e 
allegations as in its criminal case under this statute , Previously, 
the government bad rejected the civil option, despite a motion 
by Dr. Rutgard’s attorney citing numerous similar cases that 
had been resolved civilly. Dr. Rutgard has already been 
incarcerated for more than two years. 

Although the Circuit Court vacated the order of forfeiture 
against Dr. Rutgard. none of his confiscated earnings are yet 
available either to pay an attorney or to support hia wife and 
five children. Possibly, the Depanment of Justice thought that 
a prisoner with no assets w'ould be unable to reply within JO 
days and would thus incur treble damages on a default 
judgment, restoring the government’s winnings, which bad 
largely been wiped out by the Circuit Court ruling. 

In the case of US vt. Halper, 490 U.S. 435, 109 S.Ci. 
1892, 104 L-Ed.2d 487), the Court found that "a treble damages 
action under the False Claims Act against a person already 
criminally convicted for the condua was punitive and 
therefore was barred by the Double Jeopardy Clause." 

Nevertheless, a case that is unconstitutional or frivolous 
could easily succeed once a defendant is without funds. 

In this case, Dr. Rutgard answered the complaint pro se 
with a Motion under Rule 12(e) of the Federal Rules of Cml 
Procedure, asking for a more definite statement of the allegedly 
false claims; 

It is well-established that allegations of fraud must be 
pleaded "with particularity" pursuant to Rule 9(b) of the 
Federal Rules of Civil Procedure. The plaintiff’s complaint 
"must allege the details of the defendants’ allegedly fraudulent 
acts, when they occurred, and who engaged in them’’ (fiitrham 
V. Bniinets Mana^ment Aaocs. 847 F.2d 1S05 (11th Cir. 1988)). 

The complaint against Rutgard is completely devoid of 
any particularity as to the "what, where, when, and why” of 
the uleged fraud. It simply alleges that the unidentified fraud 
occurred between "approximately" 1987 and 1992. 

The need for compliance with Rule 9(b) in this action is 
of heightened significance. Most of the plaintiffs claims under 
the Fuse Claims Act are barred by the applicable statute of 
limitations; without the requisite pleading of "when the 
[fraudulent] statemena were made," it is impossible for the 
Court to address and dismiss the time-barred claims. 

Plaintiff'* most glari ng amietion rtf pawi eularitv it its 
failure to "explain whv the stateme nts were fraudulent": il the 
plaiauff Itself cannot plead the specific Medi care. Champus. or 
l^lwsad Re«tfe <nenc rule iBoUcab i e to a n al legedly fra udulent 
cl^.^^hw^^^^nM^alleg^lv^wUt^^i^t i^e. iheo 

patently insufficient under Rule 9(b) for plaintiff to allege that 
defendant Rutgard performed unidentified operations between 
1987 and 1992, and for plaintiff to seek enormous damages 
without alleging a single violation of a specific rule. 

Teirof in Vest Virginsa 


On June 23, 1995, there was no bomb explosion in 
Mason, WV. No lives betm threatened, just another busy work 
day. In a home*medical onice, armed men and women rushed 


in, bolding everyone at gunpoint. This kind of act you might 
expect to happen in a third world nation, not in the United 
State of America. Nothing was said for several minute 
comfort the patients and let them know that the gun bearci 
were not robben or murderers, but law enforcement officers.^ 
No explanation we ^ven to a nine-year-old child who had 
several guns held on him for several minute ... 

Why am I reliving this? I see regularly on the news 
coverage of an Innocent man that the government and media 
turned into a public enemy after a bonm exploded in Atlanta. 

1 feel the pain each time 1 see bis face and eye, because our 
storie are not far apart.... 

For several months in 1996, federal grand jurie were given 
tetimony by government-selected witnesse in an attempt to 
bring indictments to justify their aaions. Very scary to be 
innocent and yet a target. Imagine the feeling when a former 
patient comes to apologize for being involved with *** of the 
DEA and •** of Medicaid of WV in providing false informa- 
tion to a grand jury, after being told what to say and how 
much to say and being oSered a financial reward.... 

Next came nearly a year and a half of constant harassment 
by every governmental agency available. 1 received lisu of new 
patient charts, other than those taken at gunpoint earlier, and 
provided them. Then another agency demanded the same 
charts and acted as though a crime had been committed when 
they were not available.... 

It was impossible lo take care of taxes because all of my 
records had been removed and only returned in scattered bits. 

I was threatened with penalties for late Hlings while the 
govemmeot held my records.... 

I don’t think my nightmare will ever be over, and my life 
will never be the same. Perhaps there were some gunslingin 
officers here that morning who felt they were doing their job--- 
and did not know the extent of their injustice. Actually, I feel 
that there were because of the sincere apologies chat some of 
them gave. Them I forgive. 

But those who continue to falsely represent the facts and 
who instruct persons to perjure themselves should have 
criminal charges filed against them. Their authority should be 
taken immediately until they are investigated fully for their 
intentions and actions. I believe it is now well known how 
power and a desire to make a name can corrupt law-enforce- 
ment officials. And the media are frequently there, arm in arm, 
to exacerbate their reckless and damaging cUimt.... 

Danny R. Westmoreland. D.O., Nov. 6, 1996, Mason, WV 

Dr. Burzynski Acquitted 

On May 27, Dr. Stanislaw Burzynski, who was accused of 
violating a court order against shipping his cancer drug across 
state lines, was acquittra of contempt. Burtyoski had been 
indiaed in 1995 on 75 counts of mail fraud, contempt, and 
violating FDA rules. After his first trial ended in a hung jury, 
U.S. District Judge Sim Lake dismissed 34 counts, and just 
before trial prosecutors dropped all but one of the remaining 
charges. Burzynski’s "aotineoplastont" are now being tested 
under FDA guidelines. Patients, some of whom claimed to be 
cured despite a terminal prognosis from other doctors, were 
overjoyed. "What [the verdict) means is medical freedom for 
all of us." stated one patient. 

"It’s the end of 14 years of war," stated Dr. Burzynsk. ^ 

His problems began when he started selling the drug he 
developed without FDA approval. 
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SeMle frnmsm SuksniRimM 
M liwstications 

EIWIIT » 32 

HHS OHice of Inspector General 
Answers to Supplemental Questions 


1. PROVIDER IDENTIFICATION NUMBERS 

One of the tools you ask for io eosaring that unscrupulous piwMers do not continue to 
reenter the system is by mandating providers to supply social security numbers (SSNs) 
and, in the instance of entities, by providing employer tai identification numbers 
(ElNs). Pfease cxidaia wby HHS wifi be in a better position to keep out unscrupulous 
providers If BBiS is permitted access to social security numbers, in addition to the 
National Provider Identifien that it gets under the Kassebaum->Kenncdy Act. 


Answer : Hie lack of a commonly available unique identiSer makes it virtually impossible to 
vmfy the Intimacy of a program applicant. For example, tf a person has be^ excluded frewn 
the programs based on fi^dulent activity, be or she may nonetheless obtain employment with 
another provider or become lull or part owner of a business that applies for paiticipation in 
the Medicare program. Medicare cannot identify this excluded provider unless there is a 
uf^ue !Utmb<T like the SSN which is commonly used to verify names and other data needed 
to establish identity. The SSN and EIN are readdy available, unique identifiers. To prevent 
misuse of the numbers, certain safeguards are necessary. We believe that the SSN and BIN 
are basic pieces of infcHmation that ^lould be rq>oited to the program bec^ise it would 
prevent fraud, waste, and {d>use and pex^e^ the welfare of our beneficiaries. 


2, LABORATORIES 

On November 21, 1996, the Nation’s largest clinical laboratory, Laboratory 
CorporatioD of America Holdings (LABCORPS) agreed to pay a total of SI87 million to 
resolve charges of making false claims, fm charging for two fypes of cholesterol tests 
when physicians were only calling for one. Also, in February 1997, SmithKIine 
Beecbam agreed to resolve charges of Medicare billing fraud by paying S325 million. 
SmitbKiine was chained with biiling for tests that were not requested or performed, 
aud for paying kickbacks to doctors in exchange for their Medicare business. Without 
compromising any on-going investigation, how widespread is this kind of practice by 
laboratories and what investfyative dforts are yon tatting to uncover it? 

Answa-, Ibe most common, widespread form of abuse is unbundling of tests. Laboratory 
s^ccs are particularly >ailnend>ie to Uas practice because of the number of tests ordered at 
cme tin^ and the capalxtity of equipment to r\ai several tests from one sample. The 
reinUHirs^nent for tests bundled into a panel is less than that for each test run se^aratdy. We 
find that laboratories encourage physicians to order panels of tests, teUing them that the 
superfruous tes^ cost nothing or cmly a nominal additional amount. Unknown to the doctor, 
the laboratori^ unlnmdie tiiese profile and bill Medicare, Medicaid and other l^th care 
programs the fidl price for (he unnecessary tests as if each had been ordered and performed 
separately. Billing rules are being changed to require labs to scparatdy identify each test that 


HHS OIG Responses to Supplemental (^estions 


Page 1 




309 


was requested, and the Medicare will bundle them automatically to ensure 

iq>propriate reimbursement. 

The OIG, in coordination with the Department of Justice (DOJ) and other law enforcement 
agendeSj, recently concluded a 3-year initiative targeted at abusive billing by the Nation’s 
largest independoit clinical laboratories. Several of the agendes involved in the original 
investigadon have formed a task force to promote int^^gency cooperation and proactive 
investigations, unconstrained by geogr{q>hic or agency boundaries. Such an iqiproach enables 
the government to pursue criminal, civil and administrative actions on a national level, as well 
as recover millions of dollars. 

Are the labs audited on a periodic basis? 

Answer . There is no routinely scheduled audit cycle for laboratories. As a specific initiative, 
however, we are currently looking into unbundling practices in hospital outpatient 
laboratories. The OIG and DOJ are working tog^her on a national project to obtain 
recoveries in unbundled laboratory claims in hospital outpatient laboratories, and to provide 
^nfa to the United States Attorneys Offices interested in pursuing this recovery initiative in 
thdr districts. The OIG is also collaborating with DOJ to produce a model settlement 
agreement, including compliance measures. 

How do you determine which labs to audit? 

Answer With regard to the hospital outpatient laboratory initiative, we provide data runs 
from the HCFA billing system to DOJ. The DOJ decides which geographic areas they are 
prepared to pursue and select the auditees from their analysis of the HCFA data, identi^dng 
those hospit^s whose billings most clearly indicate unbundling is likely. We assist them in 
conducting the related audit work. With regard to larger independent laboratories and the 
work of the interagency task force, the laborat<My industry’s awareness of our investigations 
has spawned a series of gui tarn lawsuits. Und» th e qui tarn provisions of the Civil False 
Claims Act, a private party may sue on behalf of the Government to recover damages and 
penalties flowing from the submission of false claims to the Government. The DOJ then 
conducts an investigation, in coordination with the pertinent Federal agency, to determine 
whether the Government should intervene. The private party initiating the suit is awarded a 
portion of any damages or penalties assessed. These qui tam cases as well as audits and 
investigations of smaller la^ratories are significant not only because of the recovery of 
Medicare funds but also because they highlight vulnerabilities that continue to put Medicare at 
risk. 

3. OPERATION RESTORE TRUST 

Operation Restore Trust was a two-year, multi-agency effort to combat fraud and 
abuse. What is being done on a long-term basis to create a multi-agency, coordinated 
effort between HHS, the FBI, and other law enforcement agencies to investigate and 
combat fraud and abuse? 
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Answer . Persons who wish to abuse the Nation's health care system are usually not 
particular about which part of it they take advantage of. llie one who has stolen from 
Medicare has probably also stolen fiom other Fedml health care programs like the Federal 
Employees H^th Boiefits Program and the Civilian Health and Medical Program of the 
Uniformed S^vices. We therefiHe often work with the Inq)ectors Goieral of the Office of 
Personnd Managemmt, the Dqurtment of Veterans Aftairs, the Department of Labor, and 
the Dq»artment of Defense to bring diese abusers to justice. Our investigations and 
prosecutions also require close woildng relationships with the D^artm^t of Defaise 
Criminal Investigative S^vice, d)e Fedoal Bureau of Investigation, the Fed^al Trade 
Commission, ^ the United States Postal Inqjectors. All are partners in fighting health 
care fraud. 

The Health Insurance Portability and Accountability Act of 1996 esUd>lished a Fraud and 
Abuse Ccmtrol Program under the j<^t direction of the Attorney General and the Secretary 
of Health arul Human Services, working through the Office of Inspector Genial. It is 
designed to provide a framework and resources to coordinate Federal, State, and local law 
enforcement efforts. 

Our chief partner in the Fraud and Abuse Control Program, as mandated in the Act, is the 
Dq}artment of Justice. They have been allocated $24 million of the funds made available 
under the program for FY 1997. They are usng this money primarily to build up their 
staff to handle the increased traffic of health care related cases. This will include more 
than 200 new employees, over 100 of them trial attorneys. They will also be bringing on 
board paral^al spec^sts, auditors, analysts, and cloical support staff. The Act provides 
sq>arate funding for important program int^ri^ functitms carried out by the Health Care 
Financing Administration. Needless to say, we consult with HCFA frequently in 
develc^ing our and-fraud inidadves. 

Similarly, we work with colleague agencies at the State and local level, including Medicaid 
Fraud Control Units, State Attorneys General, State Survdllance and UdUzation Review 
Subsystems units, State Long Term Care Ombudsmen funded by the Federal 
Administradon on Aging, and State survey and cerdficadon agencies which monitor the 
quality of care in long term care facilides. We have developed joint projects with these 
groups and meet periodically to coordinate various inidadves and share knowledge about 
effecdve law enforcement or fraud prevendon techniques. For example, a fraud detection 
component was recenUy added to the periodic survey and certification reviews of nursing 
facilities conducted jointly by State governments and the Health Care Financing 
Administration. 

At the national level, the Executive Level Health Care Fraud Policy Group, the National 
Health Care Fraud Working Group, and the Inspector General Health Care Fraud 
Coordinating Council are very active and omtinue to meet on a regular basis. For 
example, the Executive Level Health Care Fraud Policy Group is composed of 
rqiresentatives of the Department of Justice, the Health Care Financing Administration, 
and our office. In addition to its r^ular duties of coordinating Federal health care law 
enforcement, it works wth other law enforcement agencies and associations such as the 
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N^onal Association of At&Hneys Geno^, and the National Association of District 
Attom^s. 

What mcdiodology was employed daring Operation Restore Trust to identify entities 
that warranted an audit; that is, how did you driermine which entities to inspect under 
Operation Restore Trust? Is this methodology still used? If not, why not? 

Answer . Under Operation Restore Trust we worked with HCFA program managers to 
analyze pt^ment <hda to identify unusual trends and to profile posable abuser cat^ories to 
help target our auefits, investigations and other program reviews toward the most abusive 
|xt>viders in certain program areas. Where appropriate, the HCFA/OIG team was joined by 
medical personnd to idmtify and quantify payments for unnecessary care. In addition, we 
coordint^ with DOJ and other entities to assure that monies owed to the Govonment were 
collected and accounted for properly. These methods have proved to be effective and will be 
continued. In additiwi, outreach activities include educating and training aging netwoik 
persormd, such as local and State ombudsmen and senior volunteers, to betta* identify fiaud 
and abuse. We also (^>erate a fiaud hot line to involve the public. 

4. LIST OF SANCTIONED PROVIDERS AND SUPPLIERS 

We understand that contractors must check against the HHS Inspector GeneraPs list of 
currently sanctioned providers and suppliers. How does this system work? 

Answer . The OIG sends individual notification letters with personal identifier information 
r^arding the excluded prorider to all Medicare contractors for the State where the subject is 
known to be practicing medicine or providing health care services. United Health Care, the 
Medicare contractor responsible for all railroad retirement beneficiaries, is also notified. 
Monthly, HCFA is provided a disk which lists aO providers, with their personal identifier 
information, who have been excluded or reinstated within that month. HCFA electronically 
disseminates it to all Medicare contractors. HCFA then follows up with a hard copy of the 
report. Medicare ccxUractors are directed to deny all direct billing by the excluded provider as 
of the effective date of the exclusion. The omtractor will pay the fii^ claim submitted by a 
beneficiaiy for services rendered by an excluded party and will inform the beneficiary that no 
more services will be paid f<N' that provider's services. In addition to the monthly lists, the 
OIG provides HCFA a semiannual cumul^^ve sanction rq>ort of all exclusions currently in 
HCFA transmits this cumulative listing to the contractors. 

What informatiou is on this list, and what is your evaluation of how complete this list 
is? How frequently b it updated? 

Answer . When an exclusion b implemented, the individual notice that is sent to the Medicare 
contractor contains personal identifier infonnation including name, address, specialty, social 
security nund)er, date of birth, unique physidan identification number (UPIN), 
Medicare/Medicakl provider munbers and medical license numbers (if known), as weU as 
lining the effective date and sanedon authority under ^ch the exclurion is being taken. The 
monthly list that b sent to all Medicare contractors contains all of the personal identifier 
inform^cm li^ed above except for the license and provide numbers. The monthly list 
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supplonoits and updates the cumulative sanction list whidi is released to all payer agendes 
and the general public twice a year and rqx>rts all of the excluaons currently in ^ect. The 
cumulative list contains the same infonnation as the monthly list exc^ for the social security 
number wfaidi is deleted because of Privacy Act considoiUions. The OIG is extr^ely 
confident of all of the sanctions lists' accuracy and completeness. 

How confident are you that contractors do u fact check this list? 

• Answer . The OIG is not confident that the contractors are using the list to its best advantage. 
Many initiatives have been undertaken to idetuiiy and minimire loopholes that may allow 
excluded providers to obtain inappropriate program reimbursanent. These initiatives include 
the establishment of uniform provider agreements, the use of universal provider identification 
numbers, and the publication of sanction data via an advo^ action data bank when 
established. The OIG regularly informs HCFA of specific problems invoKmg Medicare 
contractors >^o have been paying excluded providers. The names, amounts of overpaid 
monies, and any other pertinent information is provided as available. While improvement has 
been noted in the contractors' performance in implementing exclusions for providers within 
their own jurisdictions, problems continue with providers who move to another State. The 
Medicare contractors for the new State will often foil to check the listings to see if an 
exclusion occurred while the provider was in another jurisdiction. 

Are they liable for any pa3nnents they make to providers who are on the list but which 
the contractor fafled to check? 

Answer . It is our understanding the contractors are not financially liable for improper 
payments made to excluded providers. Thus, there is no real incentive for the Medicare 
contractors to ^ure that r^mbursement has beoi curtailed to excluded providers. The OIG 
believes that the contractors must be made financially liable for mistakes they make in 
processing claims for Federal funds. If a contractor issues a provider number inappropriately 
to an excluded provider or foils to deny payment on a currently issued provider number, then 
the OIG believes the contractors corporate funds should be attached for the amount of the 
inappropriately paid monies. The OIG believes that such attachment would cause the 
contractors to more closely scrutinize a providers request for payment and ascertain with 
more certainty the providers current eligibility status. A contractor liability provision was 
introduced in le^pslation, but it has not been enacted. Contractors object to such measures 
being taken, but the OIG believes such measures are vital to assuring the accurate 
impl^entation of health care exclusions. Implementation will become even more critical as 
the expanded exclusion provisions of Public Law 104-191 take effect. 

5. 72-HOUR RULE FOR INPATIENT REIMBURSEMENT UNDER PART A 

The hospital community argues that the *72-bour* rule has been selectively and 
arbitrarily enforced and that, in any event, the rule was vague and ambiguous. Is there 
any merit to this criticism? 

Answer . The OIG reviews undertaken so for were nationwide in scope, and samples were 
derived from computer matches that covered all hospitals. Overpayment recovery projects 
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were conducted based on tiie OIG’s first three reports usii^ 100 percent of the data wdiich 
resulted fiem die comfuiter maples. These recoveries woe conducted by all fiscal 
kdermetfiaries and involved aD pro^iective paymerA system hos{»tals. Using data fi’om the last 
two OIG reports, die Department of Justice plans to implement coUection action for all the 
remainnig outp a tient overpayments throi^ various U.S. Attorneys 

Overall, we consider the rules to be dear. We determined that most oftheoutpadent services 
relating to a subsequetd inpadent admission are being conducted 4 to 7 da^ prior to the date 
of admisaon (outside the current pro^iective payment window). We bdieve that providers 
are weO aware of the p^inent niks and are cbai^ng the timing of services to precede the 
vrindow in order to receive Part B rermbursemetd. The one provision that could have been 
misunderstood is the efifective date (July 1, 1992) for not covering admission-rdated 
nondiagnostic services. This was approximately 10 months after the October 1, 1991 date 
stated in the Omnibus budget Recondfiation Ad of 1990. Howevo-, we took this into 
CMisideratkNi and did not take ai^ exceptions for this service until July 1992. Nondiagnostic 
services include pharmacy, medical sup^es, andxilatory surgery, clinic services, respiratory 
services, etc. These services are not covered if they are rdated to the cause for the inpatient 
admission. 

Not only do we find improper Part B ddms for services within the 72-hour \rindow, the 
majority of the overpi^ments identified by our prospective payment window audits relate to 
serrices bSled to Part B that were rendered to the beneficiaries on the day of admission or 
durii^ the iiqiatient st^. 

How long has the 72>hoar rale been in ^ect and what has been its enforcement 
hisCory? 

Answer The 724iour rule came into effisct January 1, 1991 for diagnostic services and July I, 
1992 ftir nondiagnostic admission^dated services. In terms of resolving those overpayments 
the system’s edits were aUe to detect, HCFA has been continuously enforcing the 
requirements since implementation, but not as systematicaUy or effectivdy as in our recent 
reviews. The fiscal intermediaiy and Common Working File systems are required to have 
edits to identify possible double billing under Part A and Part B for nonphysician outpatient 
services. The OIG identified oveqMiymems where the edits were inadequate or were shut off. 
The ecfits were desgned (and fiinotion as designed when in operation) to preclude double 
billing but were suspended. We were not able to determine when or for how long the 
Cooimoa Working File edits addrcsang this issue were shut off. In response to OIG reviews, 
HCFA reactivated the existii^ edits and implemented additional edits. 

How nuny uvcstigations have beoi initiated each year the rule has been in effect? 

Aitfewer The <Nily "investigations” have been related to cases selected by the Dqiartment of 
Justice for coOection action because of the fodlhies’ possible exposure under the Federal Civil 
False Act We were not d>le to obtain a year-by-year breakout on how many cases 

were actually investigated. Nor were we able to determine from HCFA records on an annual 
basis how many over pa ymertts HCFA and its ccMttractors were able to idmtify that were 
directly rdated to the 72-hour rule. Most of the improper charges to Part B occur on the day 
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of admission or during the inpatient stay rather than within the period covered by the 72-hour 
rule. 

What efTorts are you making to clarify thb and other regulations? 

Answer . We believe the regulations are clear with regard to the overpayments the OIG 
identified. In January^ 1994, HCFA issued a proposed final regulation for the 72-hour rule. 
The main purpose of the revision was to address how the 72-hour rule applied to affiliated 
hospitals. This has no effect on the overpayments we identified. The final rule is being 
prepared for publication. 

6. BUSINESS REVIEW PROCEDURE (ADVISORY OPINIONS) 

Section 205 of the Kennedy-Kassebaum btH sets up a statutory procedure where entities 
may request prospective guidance from HHS regarding the legal implications of certain 
practices through a business review process. What progress has HHS made in 
implementing this business review procedure? 

Answer , We have implemented an advisory opinion process that fiilly complies with HIPAA. 
The necessary regulations and resources were in place in advance of the Fri>ruary 21, 1997, 
deadline established by HIPAA. The Office of Counsel to the Inspector General formed a 
new Industry Guidance Branch primarily responsible for advisory opinions, safe harbor 
regulations, and fi^d alerts. The Industry Guidance Branch is staffed with three highly- 
qualified attorneys recaiited from the private sector, with a fourth scheduled to start in the 
fall. The Industry Guidance Branch has recrived over a dozen formal advisory opinion 
requests and has responded to numerous informal inquiries regarding the advisory opinion 
process. Two advisory opinions have been is^ed, and more can be expected in the coming 
weeks. The interim final rule addressing advisc^y opinions was published in the Federal 
Register on Fdpruary 1 9, 1997 (63 Fed. Reg. 7350; codified at 42 CFR part 1(X)8). The 
public comment period closed on April 21, 1997. We received 20 comment letters, the 
contents of which are presently under review and expect that a final rule will be promulgated 
around the end of the calendar year. 


7. REPEAL OF ADVISORY OPINION PROVISION 

I understand that the Administration has proposed or will propose the repeal of section 
205, the advisory opinion provision. Please explain why the Administration has made 
this proposal Doesa*t section 205 serve ao important role in giving health care 
providers important advance guidance as to what*s illegal and what*s not in this 
complex industry? 

Answer . The Administration is conconed that advisory opinions r^arding the anti-kickback 
statute, which is primarily a criminal statute, may infiii^ on legal authority properly vested in 
the Department of Justice and may hamper critical law enforcement efforts. The Department 
of Justice is vested with exclusive authority to enforce all criminal laws of the United States. 
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Tin* exdusive aidiority ex tends to all decisions to initiate cm’ decline to initiate criminal 
prosecurioos. An advisoiy opiraon effectively immunizes requestex^ from oiminal sanction. 

These t^ g «l knpet&nei^ aside, it is difficult as a {nacticai matter to give mearungfri! advice 
with leqwct to p otential firinlity under the statute based s<4dy upon documoitary evidence 
and written lepresenCations. The statute requires proof of a knowing and willfiil intent. The 
types of ftctual s ummari es that typically accoo^mny requests fr>r advisoiy opinions - 
descrqirioos of proposed contracts or p r o q)ect u ses of ventures, for exanq)le ~ are likely 
to be insuflficient fix’ purposes ofunderstandiiQ the motives of the parties. Requestsfor 
adwee mvtrfriog tmasAnfuat arrangements not yet ctMisuininated are eq>ecially difficult to analyze 
the motives of the parties become apparent only when the arrangement is operational. 
In •Hdtrinn tfie short time frame provided by HIPAA fix issuance of opinions precludes in- 
deptfi investigatioo and analysis of pn^x>sed arrangements. Consequently, OIG must rdy on 
written from the parties tiiat may not fimnish coiiq)lete or otgective accounts of all 

necessary fimts. Thus, the advisory optmon process may be suscqitibte to idnise by 

p efsoTts seftring to shield themselves from criminal liability for conduct that may 
appear when presented in a written request, but that is undertakoi with fraudulent 

intent and results in losses to the Federal health care programs. 

Ndtwitiistan&ig our objections, we are fii&y committed to inq>leinenting the advisory opinion 
process fiutly «nd in good fiuth. We sre hopeful that advisory opinions, which are bring 
disseminated on the Internet, uriO provide usefiil ffiridance to the health care industry and 
fibster jmrraffrd compliance with health care fraud and abuse laws in the future. 

S. NUSSING HOMES -PRIVACY OF PATIENT RECORDS 

Hm RHS fMud any instances where nnrting home facilities have made patient records 
avaflable to mrtndc providers who are not responsible for the direct care of patients? Is 
this contrary to Federal regnlations? 

AOSBEBT. bhirsing fiualities are required to maintain strict control of patient records as a 
rtmtHtinn of participation (ref. 42 CFR 483.7$). In recent field work pertaining to providers 
of portable x-riy services to mirang hcxnes, we found that 21 percent of nursing homes we 
stated that tedmidans had access to the medical file for the patient who was 
receiving a portaUc x-Hty service. We recommended to HCFA in a di^ report that it remind 
marring that siq^diers should not have access to patient records. We have not 

received HCFA’s comments on that rqxirt. In a 1994 study of incontinence supply providers, 
one out of five muring homes adawwledged that supplier representatives asked to review 
patient records, aO^effiy to collect documentatirm concerning the physirian’s order, 

md necessity of the incootiiience supplies or to record usage numbers for billing 

purposes. 

How f thb mformatiou be used in fraud schemes? How widespread is this problem 
and how do you detect it as au iuvest^tive ageucy? 

We say definitively how widespread this problem is, but there are reasons for concern 
givea what we have fisund in the above cited examples. Suppliers bill Medicare Part B 
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directly for medical equipment supplies provided to patients in nursing homes with no 
accountability eith^ to the nursing home or to the patient. This creates a high risk for 
upcoding, overutilization, and billing for supplies not delivered. Suppliers who are able to 
gain access to patirats medical records are in a position to potenially abuse the program by 
these mechanisms. Information from patient records can be inappropriately used by suppliers 
to bill the program fr>r-unnecessary equipment and can potentially make it more difficult to 
detect this overutilization. Rather than having a trained medical po^nnel making decisions 
about appropriate treatment for boieficiaries, a supplier's ability to obtain patient records can 
potenti^y allow the supplier to make decisions al^ut the provirion of medical care. 
Furthermore, if the »ippUer representatives can obtain billing information through the patient 
records rather than the facility staffs the facility staff may be unaware of what Medicare is 
being billed. 

Regarding how we detect billing abuses, mudi of mir work results from analysis of billing 
patterns. Where we see an unexplained ^ike in payments for an item, we look behind the 
claims to determine whether there is a legitimate reason or there is a new abusive billing 
practice occurring. Even more effective than detecting this kind of abuse is stopping it before 
it occurs. This can be accomplished in part by setting more effective controls over who bills 
Medicare. We have made a number of recommendations to HCFA about how this can be 
accomplished. 

How docs HHS strike a balance between keeping out unscrupulous and opportunistic 
providers without chilling the delivery of hi^-quality care? 

We briieve one effective solution would be to indude medical equipment and supplies in the 
daily rate nursing homes are paid for patient care, rather than allowing separate billings by 
outride suppliers under Medicare Part B. Short of including these items in the per diem rate, 
we believe that requiring the nursing homes to bill Medicare for these and other Part B items 
would be effective at reducing abusive practices. This "consolidated billing" would provide 
incentives for the appropriate use and prudent purchase of supplies since it would be the 
nursing homes and not the suppliera who would reedve the Medicare reimbursement. 
Suppliers would still have business from nurring homes, but would no longer be in a porition 
to directly inflate charges to Medicare. Both these mechanisms should be effective at 
controlling fraud and abuse while ensuring that benefrdaries continue to receive appropriate 
medical care. 
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★ ★ ★ 

7. In a Mtwdt 1996 r^ort.0ie GAO wrote that “controis over the Medicare home health 
benefit remain esaentialfy nonexistertL..few home health claims are subject to medical 
review cmd most ckams are podd without question. '* 

What is HCFA dtmtg to correct das? 

Response: Tfafough Operatkxi Restore Tnist(ORT), HCFA has improved both the means 
to identify and crcdudefiaidulent home health providers. One ofHCFA’s most successful 
activities has been conducting comprehensive surveys of home health providers. These 
comprehensive survqfs are in oomdinatioo with the nonnal state survey and certification 
reviews, hi adrfitioa to the uvular state surv^ process, vtinch looks at the agency’s 
compliance with certification criteria, surveyors have been trained to examine the 
appropriateness of service rendered by a M^care/Medicaid provider. The specific 
providers chosen for the ea ain i rMt i nn have auspicious patterns of service utilization and are 
mutuaUy agreed to by the state and H(7A for this investigation. From these 
comprehensive surveys, investigators can identify and report actual or potential abusive 
tituatioos ifivolviitg hMicare coverage violations. 

2. There are a number cf press reports stating that Medicare does not adequately screen 
providers cf met&cal eqmpment and that many unscrupulous individuals move from state 
to Oate, ripping eff the system by claiming to have ^ovided patients with equipment that 
is never supplied 

What criteria (we used to cer^t a ssppUer of mescal ecpiipmenturder Medicare cmd what 
if anything is Medicare doing to keep the unscrupulcms out of the system? 

Response: Currently, Medkaie certifies DuraMe Medical Equipment (DME) suppliers 
under eleven standards set out under regulatkm in 42 CFR 424.57. These regulations 
require that the supplier is an established business which fills medical supply orders from 
an invottCHy, meets state bw requiroDents, maintains and repairs rental equipment, and 
discloses persons having ownership, financial or controlling interest in the business. In 
addition, the rules provide that a supplier’s nun^>er may be revoked if they are not in 
compliance, and requires that billing numbers be renewed every three years. 

HCFA is formulating a new rule winch would eqwnd the number of certifying criteria to 
twenty-one. Among the new criteria. DME suppliers would be required to maintain a 
primary business tdqfoone at a physical location, provide accurate documentation and 
information cm a I^iE siqif^ier apfriication, and obtain a surety bond for each supplier 
number issued. The new rule also provides additional restrictions r^arding telemarketing 
and billing for prescription dri^. This [noposed rule should be published later this year 

How successful has HCFA been in this regerreP 
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Response: HCFA has launched several new initiatives to crack down on unscrupulous 
DME suppliers. HCFA has revised operating procedures in regard to DME effective dates 
to prevent individuals from moving from state to state, and claiming to have provided 
patients with equipment that is never supplied. In the past HCFA has paid all claims after 
a DME supplier applied for and recdved a luting number even if some of the services were 
provided before the date that the billing number was assigned. Under the revised effective 
date policy, HCFA will not pay any claim on a service provided before the billing number 
was awarded. 

HCFA has also successfully kept the unscrupulous out of the system by deploying 
contractors to make site visits to DME applicants and suppliers to ensure that there is a 
legitimate DME business at the address provided on the application. These site visits are 
now being conducted in Florida, New York City, Chicago, San Diego, Houston and San 
Antonio. As a result of site-visits, HCFA has denied billing numbers to 56 DME supplier 
applicants and suspended licenses for 233 already existing DME suppliers since January 1, 
1997. 

3. The Subcommittee understands that contractors must check against the HHS Inspector 
General's list of currently sanctioned providers and suppliers. 

How does this system work? 

Response: The OIG notifies HCFA of excluded persons and entities and HCFA issues the 
list to our claims processing contractors. The information provided allows our Medicare 
contractors to flag excluded providers and stop payment on their claims. The State 
licensing board and State survey and certification agencies also receive this information. 
The OIG listing of excluded persons and entities is more widely available through the 
Internet on the OIG’s web page and throu^ the National Practitioner Databank. There are 
also plans to incorporate the list into the Adverse Action Database by the end of this year. 

What information is on this list and what is your evaluation of how complete this list is? 

Response: The list contains identifying information on persons or entities excluded from 
the Medicare program. The list is updated regularly. HCFA believe the list is complete 
and enables Medicare contractors to identify excluded providers and deny payment on their 
claims. 

How frequently is it updated? 

Response: The OIG issues interim listings of excluded providers monthly and a 
comprehensive, master list of excluded persons and entities every 6 months. 

How confident are you that contractors do in fact check this list? 
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Rapomc: Although there are isolated incidents where excluded providers have continued 
to receive payments from Medicare, we are confident that contractors check and use this 
list to help prevent improper payments to excluded individuals or entities. 

Are contractors liable for arty pc^ents they make to providers who are on the list but 
which the contractor failed to check? 

Response: Under current law, carriers arxl intermediaries are not liable for payments made 
to providers who are excluded from the program. 

4. It is well known thai individuals and entities that rip off Medicare, probably also rip off 
Medicaid, and it is also well known that the Medicaid Fraud Control Units maintain 
databases related to providers suspected of fraud. 

With respect to Medicare providers, does HCFA have arty target date for accessing those 
databases to ensure a coordinated anti-fraud effort? When? 

Response: HCFA has been working closely with State agencies and is committed to 
improvir^ communication and coordination on fraud and abuse issues. However, there are 
no comprehensive fraud database maintained by the Medicaid Fraud Control Units. HCFA 
developed the Fraud Investigation Database (FID) which is an on-line repository of fraud 
cases being developed by Medicare contractors and investigated by law enforcement. The 
FID wem on-line on May 20, 1996 and the Medicaid Fraud Control Units have had access 
to the FID since that time The FID does not contain information on Medicaid fraud cases 
at this time, but we are working with the States to explore the option of including 
information concerning Medicaid, as well as Medicare fraud cases in the FID. As of July, 
the database contained a total of 2,380 cases. Of these cases, 1,780 are active (or currently 
under investigation) and 600 are closed. The States as well as HCFA’s law enforcement 
partners have access to the system in order to promote a coordinated fight against fraud, 
waste and abuse in the Medicare and Medicaid programs. 

J. Apparently HCFA will issue a notice this summer tightening the eligibility criteria for 
becoming a DME provider, including putting up a surety bond for licensure and greater 
bona fide existence of the business. 

What specifically do you mean - will actual regulations go into effect or will these simply 
be draft regulations subject to a notice and a comment period? 

Response: HCFA’s Additional Supplier Standards, BPD 864-P, include a requirement for 
surety bonds for DMEPOS suppliers. This proposed rule ivill be published later this year. 
Public comments will be accepted for sbcty days before the final rule is published. 

If the latter, when do you anticipate that final regulations will go into effect? 
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Bjcsponse: HCFA is committed to publishing a final rule as close to the start of the new 
year as possible. 

6. The Kenne<fyTKassebaum Bill gives HCFA added flexibility and resources to contract 
with firms specializing in utilization review. However, GAO 's written statement says 
HCFA 's history cf lengtity delays m implementing legislation is a cause for concern. 

What is being done to draft regulations for setting up this fiscal integrity program? 

Response: HCFA is developing regulations to ensure consistency in our approach for 
selectii^ Medicare Integrity Program (MIP) contractors through competitive procedures. 
These regulations will identify the charartraistics of oifities who can compete for MIP 
work and define potential conflict of interest situations. We expect the Notice of Proposed 
Rule Making (NPRM) to be published this fiill. 

Have you selected the firms that will assist in utilization review? 

Response: We have not yet selected the firms which will perform the MIP work. 
Although the law does not require HCFA to have final regulations in place prior to 
completing these contracts, contracting under the Federal Acquisition Regulations is very 
dilferent. A new statement of work must be developed for these contracts. We are in the 
final stages of writing this new statement of work and will initiate competition once the 
NPRM is published in October of this year. 

Do you have target dates for selecting new contractors? 

Response: Our goal is to award an initial contract early in FY 199$. 

When is HCFA planning to have the program in place ? 

Response: The implementation of MIP contractors will be incremental, beginning in FY 
1998. 

7. The Subcommittee understands that HCFA plans to assign new identification numbers 
to every provider and supplier in the Medicare program, requiring the use of these numbers 
for billing purposes. The numbers will be unique to each provider or supplier and will stay 
with them as long as they participate in the Medicare program, regardless of relocations 
or changes in medical specialities. 

Is this in effect now? 

Response: HCFA is currently drafting a regulation proposing a new provider identification 
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process, the National Provider Identification (NPI). The NPI regulation is expected to be 
published within the next few months and will solicit public comment. Under the NPI 
process, HCFA will assign each current provider and all new providers a standard 
identification number. When a provider is excluded from participating in Medicare, any 
claim with their identification number will be denied, regardless of the State in which the 
provider is practicing. 

What percentage of providers have been assigned new numbers? 

Response: HCFA will assign new numbers under the NPI process once a final rule has been 
published. Under the proposed rule, “provider” will be defined very broadly to encompass 
physicians, and suppliers as well as organizations such as hospitals and skilled nursing 
facilities. This broad definition should ensure that all types of Medicare providers have an 
identification number. 

What is HCFA ‘s expectation as to whether this will reduce fraud or aid in the detection of 
fraud? 

Response: The NPI system should substantially aid HCFA’s detection of fraud by allowing 
for nationwide identification of fiaudulent providers Moreover, in today’ s integrated health 
care systems, NPI will allow HCFA to detect patterns of fraud across provider groups and 
organizations. 

In addition to the NPI, the newly enacted Balanced Budget Act of 1997 contains provisions 
which will allow HCFA to complete a comprehensive screening process to identify 
fraudulent Medicare providers and suppliers. The new law requires providers, physicians, 
suppliers and managing employees, including all owners of suppliers and providers, to 
disclose both their Employer Identification Numbers (EINs) where an EIN exists, and their 
Social Security Number (SSN), By requiting SSNs, HCFA will be able to more easily 
identify physicians who are fraudulently applying for another provider number 

8. Section 205 of the Kassebaum-Kennedy Bill sets up a statutory procedure where entities 
may request prospective guidance from HHS regarding the legal implications of certain 
practices through a business review process. 

What progress has HHS made in implementing this business review procedure? 

Response: HCFA has interpreted Section 205 of the Health Insurance Portability and 
Accountability Act (HIPAA) as applying only to anti-kickback situations. The proposed 
regulation defining the terms of anti-kickback situations is under final review before 
publication. Further, Section 4314 of the newly enacted Balanced Budget Act further 
clarifies advisory opinions and mandates HCFA to start issuing these opinions 90 days after 
enactment of the hill. 
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9. The Subcommittee understands that the Administration has proposed or will propose the 
repeal of Section 205, the advisory opinion provision. 

Please explain why the Administration has made this proposal? 

Response: Advisory opinions are not based on actual situations, but on the intent to enter 
into a relationship. Because of the inherently subjective nature of intent, it is impossible to 
determine intent based solely upon a written submission from the requestor. The DHHS 
OIG has in fact stated that advisory opinions on intent-based statues (such as the anti- 
kichback statute) are impractical if not impossible. 

Doesn 't section 205 serve an important role in giving health care providers important 
advanced guidance as to what 's illegal end what 's not in this complex industry? If so, what 
are the benefits to the public in repealing it? 

Response: Section 205 requires HCTA to issue binding advisory opinions to any individual 
or company seeking such opinions While HCFA sees the importance of defining legal and 
illegal relationships in an interdependent industry, as written, section 205 is too subjective 
to determine the legality of such relationships In addition, these provisions leave HCFA 
open to an infinite number of inquiries which require significant resources that could 
otherwise be devoted to fraud and abuse efforts 

1 0. What is HCFA doing, first, to educate providers about your enforcement efforts on "up 
coding V ttttd second, to simplify bill procedures so that HCFA does in fact "pay right the 
first time "? 

Response: HCFA currently provides physician education on upcoding through local medical 
societies and our contractors. As a result of the recent CFO Audit, HCFA has put in place 
a corrective action plan to implement a more structured education effort for physicians on 
both coding and documentation. HCFA believes physician input is essential to developing 
a simplified and workable billing system. As a resuh, HCFA works in partnership with the 
American Medical Association to develop current procedural terminology (CPT) used in the 
billing process. 

In 1994, HCFA began the Correct Coding Initiative by awarding a contract to AdminStar 
Federal for the development of correct coding policy for all physician CPT codes This 
contract resulted in more than eighty thousand automated mandated carrier claims 
processing edits that bundle services prior to payment. Implemented in 1996, this enhanced 
pre-payment control and associated softu^ update resulted in savings of about $217 
million. 

In FY 1998, HCFA will continue to develop coding policy edits with a focus on new CPT 
codes with the potential for high utilization. This project includes ongoing evaluation of the 
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utilization and associated paring of CPT codes to ensure that all significant CPT codes are 
included in this initiative. 


1 1. During your June 26, 1997, testimony you mentioned that HCFA was bwred by a 
cemsent decree from it^lementing certain reforms in the htme health industry. Please 
explain: 

CL When this decree was entered into and where; 

Response: In June 1989, HCFA entered into a settlement agreement in the Duggan vs. 
Bowen case in which HCFA agreed to resolve ail rmnaining disputes r^arding the home 
health benefit. 

b. The duration of the decree; 

Response: In response to this settlement agreement, the court dismissed the lawsuit. 

c. The decree 's terms and how it impacts HCFA; and 

Response: In the settlement agreement, HCFA agreed to revise the home health manual, 
train fiscal intermediaries, and proceed with drafting regulations to clarify the home health 
benefit. HCFA also agreed to define part-time or intermittent as up to 35 hours of home 
health care per week, provided there was a documented need for such care. The terms of 
the settlement agreement dictated that HCFA could only change or modify the provisions 
of the manual or regulations to accomnmdate changes in the law, policy, or practical 
experiences gained through the administration of any revised instruction 

d. Whether HCFA has considered or is now considering filing a motion to modify or 
terminate the decree in light of changed circumstances or other appropriate legal 
considerations. 

Response: Although there is always the concern that the plaintiffs would reinstitute a 
lawsuit, the major reason why HCFA has not until now acted to make changes is that the 
nature of the problem has required statutory authority to effectively resolve. 

One portion of the language in the settlement - which now appears at 42 CFR 409.44(a) - 
states, in part, "The intermediary's decision on rvhether care is reasonable and necessary is 
based on information on the forms and in the medical record concerning the unique medical 
condition of the individual beneficiary A coverage denial is not made solely on the basis of 
the reviewer's general inferences ^out patients with similar diagnoses or on data related to 
utilization generally but is based upon objective clinical evidence regarding the beneficiary's 
individual need for care." 
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This language requires HCFA to review and deny services a visit at a time, based on the 
review of individual claims data. The home health industry was insistent this lan^age be 
included in the settlement agreement. One of the industiy’s primary reasons for filing suit 
against HCFA was the belief that home health claims would be denied by HCFA on an 
arbitrary basis or on the basis of general utilization information rather than specific patient 
records. At the time the settlement was negotiated, HCFA could afford to do medical 
review on over 60 percaif of its home health claims. Since that time, review has decreased 
to approximately 3 percent of claims. 

Because of the sensitivity of the issue, HCFA did not consider attempting by regulation to 
free the agency from the obligation to deny claims only on the basis of specific medical 
informatioa When it becanK dear that utilization would continue to rise, HCFA developed 
a statutoiy amendment that would permit daiials of daims based upon "normative standards 
of care" This provision was enacted as part of the Balanced Budget Act of 1997, section 
4614. When implemented this provision will provide spedfic statutory authority to apply 
the kinds of normative standards HCFA was using to evaluate home health claims before the 
settlement agreement. 

In addition, the Balanced Budget Act of 1997 establishes a Prospective Payment System 
(PPS) for home health agencies. A PPS creates incentives for home health agencies to 
reduce the number of visits. The payment changes and the medical review/denial changes 
will resolve the most of the daims problems that arose as a result of the Duggan settlement. 

J2. Would fraud and abuse in Medicare be reduced if there were a uniform system of 
claims review to assist in identifying potential billing fraud? 

Response: A uniform system of daims review would not assist in identifying potential 
billing fraud and may, in fact, make it easier for fraudulent providers to identify areas of 
weakness. By employing random claims review, fraudulent providers cannot identify the 
types of daims being reviewed and avoid submitting claims in those areas HCFA currently 
differentiates daims review by region. Each region can target their review activities to those 
areas where they historically have had the most instances of fraud or where they are seeing 
abuses 

GAO states that you have not taken the lead in coordinating contractors' payment 
safeguard activities — is that true? 

Response: The Medicare Integrity program (MIP) established in the Health Insurance 
Portability and Accountability Act has given HCFA the opportunity to play a lead role in 
coordinating payment safeguard activities. Under MIP, HCFA will contract directly with 
entities who will solely focus on payment safeguard activities. 

Wlmt is HCFA doing to implement such a review? 
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Response: As indicated above, the MIP is stiii in the rule making process. HCFA expects 
the Notice of Proposed Rule Making (NPRM) for MIP to be published in October of this 
year. Our goal is to award an initial contract early in FY 1998. 

13. In the past, several separate automated information systems have been used to process 
Medicare claims. HCFA now is in the process of replacing these systems with a single 
unified system— the Medicare Transaction System (MTS). 

GAO issued a report last month which concluded that the success of MTS depends upon 
HCFA correcting critical managerial and technical weaknesses in the program. 

One area that the Subcommittee found very troubling was the cost growth of this project 
GAO reported that since HCFA began its project in 1992, the estimated cost to develop 
MTS software and move to the new system has irtcreased from SI 5 1 million to SI billion —a 
600% increase in 5 years. 

Can you explain this significant growth in the cost estimate? 

Response; The original estimate did not include several major elements of MTS which have 
since been incorporated in the total $1 billion estimate over 9 years. The additional elements 
added to the original estimate include: the software development effort with GTE, the startup 
costs for new speciality contractors, movement of work to a single Part A and a single Part 
B system and ultimately to MTS software, and one year of operating costs under the new 
environment. 

If you dispute GAO 's initial cost estimate, please explain in detail why that cost estimate 
is incorrect and state HCFA 's initial cost estimate and the basis for that estimate. 
Additionalty, provide the Subcommittee with a copy of HCFA 's initial cost estimate along 
with the supporting documentation. If you dispute GAO 's current cost estimate, please 
etqtlain in detail why that cost estimate is incorrect and state HCFA 's current cost estimate 
and the basis for that estimate. 

Response: The initial cost estimate did not include several major elements included in the 
current estimate. See enclosure 1 for cost estimate and alternative analysis for years 1992, 
1995 and 1996. HCFA does not dispute GAO’s current cost estimate. 

In addition. The Washington Post (see attached article) reported that in January 1994, 
HCFA awarded a $19 million contract to a software developer as part of the MTS project 
and that the contract tanount has ballooned to over $100 million. Does HCFA also dispute 
these numbers? Please provide the Subcommittee an explanation for the cost growth in this 
contract. 

Response: The software development contract did exceed our original estimates. The 
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original GTE contract was for $20 million, however, the government and the bidders greatly 
underestimated the scope and complexity of the MTS systems requirements —not uncommon 
for a development effort of this size. In 1996, we renegotiated the GTE contract for $92 
million to allow for the complexity of the effort, to add critical managed care fiinctions not 
clearly delineated in the original contract and the cost of installing a test facility. Through 
June, 30, 1997, we had $43 5 million in incurred costs on this contract well within the $92 4 
million budget. 


Regarding questions relating to trends in Medicare fraud, you testified that “it is less 
bad. " What is your basis for this concluaon? 

Response: We are witnessing both an increase in the elderly population, and an 
unprecedented rate of change in the health care environment. As innovative new health care 
arrangements flourish, the combination of these two phenomena may also aeate new 
opportunities for foaiai. The vulnerability of older patients encourages individuals seeking to 
defraud Medicare to target the very ill or elderly, who may not be able to monitor their own 
bills for fraudulent charges or detect fraudulent scams The changing demographics of our 
society indicate that not only a greater proportion of the national economy will be devoted 
to care of the elderly, but that this concentration of elderly will create territory that is ripe for 
exploitation by profiteers. 

As new trends emerge on the health care horizon, we must be prepared to respond to them. 
Health care mega-corporations pose challenges for fraud detection and prevention: new 
magers and acquisitions are resulting in ever-larger health care corporations, which will be 
more difficult to monitor for fraud and abuse. The challenge for HCFA and the Medicare 
program will be to understand the relationships between health care entities in order to 
understand the potential for kickbacks and other illegal relationships In the same way, new 
treatment protocols, rapidly advancing technology, and innovative payment systems are a 
boon to the health care industry, but they also create new opportunities for fraud and abuse 
of Medicare monies. 

HCFA is firmly committed to aggressively fighting health care fraud and abuse. Our fraud 
and abuse strategy has become more efficient and sophisticated. For example, we are 
spending fraud and abuse dollars more efficiently In 1989 we recovered $6 for every dollar 
invested in fraud and abuse activities In 1996, due to increased efficiency we were able to 
recover $14 for every dollar spent. Also, over the years, we have worked closely with 
medical professional societies to ensure that the provider community is educated about the 
proper way to bill Medicare and thus reduce the incidence of improper billing We have 
stopped a great deal of unscrupulous dealings, but we know that there are more to be 
uncovered. We must be a step ahead of potential misuse of Medicare Trust fund dollars, 
which must be safeguarded for future generations. 
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